


Hellas

by Maria Calliope Canellopoulou-Bottis
Ionian University, DFLTI

This text is up-to-date as of June 2002

2003

KLUWER LAW INTERNATIONAL
THE HAGUE / LONDON / NEW YORK

Tort Law — Suppl. 3 (January 2003) Hellas - 1



Published by Kluwer Law International
P.O. Box 85889

2508 CN The Hague, The Netherlands
Tel.: +31 70 308 1500

Fax: +31 70 308 1515
sales@kluwerlaw.com
http:/fwww.kluwerlaw.com

Sold and distributed in North, Central and South America by
Aspen Publishers, Inc.

7201 McKinney Circle

Frederick, MD 21704

USA

Customer Care is: 877-529-5427

Direct Dial Number is: 301-698-7100

Fax Number is: 301-698-7159

e-mail: customer.care @aspenpubl.com

Sold and distributed in all other countries by
Turpin Distribution Services Limited
Blackhorse Road

LETCHWORTH

Herts

SG6 1HN

United Kingdom

Telephone Number: +44 1462 672555

Fax Number: +44 1462 480947

e-mail: KLI@Turpinltd.com

Printed on acid-free paper

90 YQM 000 83
The monograph Hellas is an integral part of Tort Law in the International Encyclopaedia of Law series

© 2003, Kluwer Law International

Tort Law was first published in 2001

Kluwer Law International incorporates the imprint of Martinus Nijhoff Publishers.

This publication is protected by international copyright law.

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or

transmifted in any form or by any means, electronic, mechanical, photocopying, recording or otherwise,
without the prior permission of the publisher.

2 — Hellas Tort Law — Suppl. 3 (January 2003)

e

g e R it A



o S 5

T RS T e P T e i e s e s e i e e et

e

A et

The Author

* Maria Calliope Canellopoulou-Bottis (born 15 February

1968) is a Lecturer at the Ionian University, Department
of Foreign Languages, Translation and Interpretation,
Corfu, Greece. She studied at the Universities of Athens
(Law School, 1986-1990, first in entrance examinations,
first class honours degree and first to graduate of a class
of 220), Cambridge Law School, UK (1990-1991, LL.M,
upper second class degree, as a NATO and Clare Hall
scholar), Yale Law School, US (1991-1992, LL.M., upper
second class degree, as an Onassis and Yale scholar) and
Athens Law School (Ph.D., 1999, first class degree). She
obtained her honours doctorate degree with her thesis on
(medical) informed consent, which was a comparative

Greek and Anglo-American law presentation and critique of the law of (medical)
informed consent. In 2000, she was appointed Faculty Fellow 20002001 at the
Center for Ethics and the Professions, Kennedy School of Government, Harvard
University. Maria Canellopoulou-Bottis has also published articles on the right to
privacy, patient information and abortion, translation of legal texts, euthanasia, loss
of a chance doctrine in civil law and others. Since 1999, she is the editor of the
Ionian Law Review, a national publication by the Bar of Corfu, published by
Nomiki Bibliothiki. She is a member of the Bar of Corfu, Greece, a member of the
Society of Civil Lawyers, Athens, Greece, a member of the Senior Common Room,

Lowell House, Harvard

University. In 2002, she was appointed member of the

advisory board of the European Journal of Health Law.

Tort Law — Suppl. 3 (January 2003}

Hellas - 3



The Author

4 — Hellas

Tort Law — Suppl. 3 (January 2003)



Table of Contents

The Author 3
Preface 15
List of Abbreviations 241
General Introduction 23
§1. THE GENERAL BACKGROUND OF THE COUNTRY 23
I. Geography — Economy — People 23

II. History 25

III. Political System 28

A. Decentralization of Government 29

B. Political Parties 29

C. Judiciary 30

IV. History of the Greek Civil Law — The Law of Torts 30

V. Values 33

§2. PRIMACY OF LEGISLATION AND CODIFICATION 35
I. Major Greek Codifications 36

II. Opinions by Administrative Agencies 37

III. Jurisprudence 37

IV. Legal Theory 38

§3. PuBLICc LAaw, PRIVATE LAW AND TORTS 39
§4. RELATIONSHIP BETWEEN TORTS AND CRIMINAL LAW 43
§5. CiviL Law, COMMERCIAL LAw AND TORTS 46

Tort Law ~ Suppl. 3 (January 2003) Hellas - 5



Table of Contents

§6

§7

§8

§9

§10.

§11.

§12.

§13.

§14.

§15.

Sel

I. Unfair Competition and Torts
. TORTS AND PROPERTY LAwW
. TORTS AND FAMILY LAW

. RELATIONSHIP BETWEEN CONTRACTUAL RESPONSIBILITY AND TORTIOUS
RESPONSIBILITY

. UNJUST ENRICHMENT AND TORTS

TORTS AND OTHER SOURCES OF OBLIGATIONS
GooD FAITH, FAIR DEALING AND TORTS
PRECONTRACTUAL LIABILITY AND TORTS
FuNcTION OF THE LAW OF TORTS

PROTECTED INTERESTS

SOURCES OF THE LAW OF TORTS

ected Bibliography

Part I. Liability for One’s Own Acts

CHAPTER 1. GENERAL PRINCIPLES

§1.
§2.
§3.

6 — Hellas

Unlawfulness and Torts
Concept of Fault
Duty of Care

46

47

49

50

53

56

59

60

61

63

68

71

77

77

78
83
84

Tort Law — Suppl. 3 (January 2003)



Table of Contents

I. The Subjective Theory
II. The Objective Theory
III. The Intermediate Theory
IV. Foreseeability
V. Negligence and Illegality
VI. Other Distinctions of Negligence
VII. Accidental Events and Force Majeure
VIII. Liability for Accidental Events

§4. Capacity (Infants, Minors)
I. Minors
II. People Who Cannot Appreciate Their Actions

CHAPTER 2. SPECIFIC CASES OF LIABILITY

§1. Liability of Professionals
I. Medical Practitioners
A. Procedural Matters
B. Cases
II. Legal Practitioners

A. Civil Liability-Torts
B. The Mistrial Suit
C. Judges and Civil Liability for Malpractice

III. Builders and Architects

IV. Others
A. Captains
B. Liability for Services Rendered

§2. Liability of Public Authorities

I. Jurisdiction
§3. Abuse of Rights
§4. Injury to Reputation and Privacy

I. Article 57CC, Reputation, Privacy and the Right to Personality
II. Criminal Protection of Privacy and Reputation

Criminal Law and DNA Matching for Criminal Cases
Criminal Law and Protection of Reputation
Criminal Provisions and Tort Law
Reputation
Reputation and Article 151CC
Justifications
Standards of Illegal Injury to Personality by a Publication
Reputation and Name — Article 58CC
Reputation and Articles 57-59CC
Privacy

K. Facets of Privacy
III. Special Statutory Protection of Privacy and Reputation

SrFmQIEHDOwR

Tort Law — Suppl. 3 (January 2003)

84
84
85
85
86
86
87
88

88
89
89

92

92
92
25
95
96
96
97
100
100
101
101
101

102
104
105
107
107
109
109
109
109
110
111
112
112
113
113
114
114
114

Hellas — 7



Table of Contents

Medical Law and Privacy

Consumer Rights and Privacy
Privacy and Articles 57-59CC
Remedies

Special Remedies in Specific Statutes

HonNwy

§5. Interference with Contractual Relations
I. Privity of Contract
II. Article 919CC-Intentional Conduct Against Good Morals and Injury

A. Cases
B. Burden of Proof
C. Control by the Supreme Court

III. Article 939CC and Defrauding of Creditors

IV. Indirect Action of Article 72CCivPr and Creditors

§6. Others

I. Specific Cases of Liability in the Civil Code and the Code of Civil

Procedure

Fraudulent or Oppressive Inducement into Legal Acts
Tortious Managing of Another’s Affairs
Tortious Interference with the Right of Possession-Detention
Tortious Interference with the Right to Property
Tortious Interference with the Right to an Easement
Tortious Interference with the Right to a Mortgage
Tortious Interference with the Right to an Inheritance
Defrauding of Creditors — Article 939CC
Compensation for the Wrongful Execution of a Judgment
Tortious Breach of Marital Obligations
Abusive Exercise of the Right to Petition for a Divorce
Tortious Canceling of an Engagement
Tortious Inducement into a Sexual Relationship
Disfigurement in Personal Injury

ZZrR-"“ZQammunN®wy

II. Specific Statutory Cases of Liability

. Tortious Processing of Personal Data

Tortious Processing of Personal Data in the Telecommunications
Sector

Tortious Interference with Intellectual Property nghts

Unfair Competition and Tortious Interference with Trademarks
‘Constitutional’ Torts

o wp

Part II. Liability for Acts of Others

CHAPTER 1. VICARIOUS LIABILITY

k5
115
116
116
117

117
117
118
119
120
121
121
121

122

122
123
124
126
127
128
129
129
130
132
133
134
135
136
139

140
140

143
145

148
152

155

157

8 — Hellas Tort Law — Suppl. 3 (January 2003)



Table of Contents

§1. Employee/Employer/Independent Contractors
§2. Liability of Entities for Acts of Their Organs

157
164

I. Liability of Legal Persons of Private Law for Acts of Their Organs 165

CHAPTER 2. LIABILITY OF PARENTS, TEACHERS, INSTRUCTORS — LIABILITY FOR

HANDICAPPED PERSONS

CHAPTER 3. LIABILITY FOR THINGS AND ANIMALS

§1. Liability for Things
§2. Liability for Animals
I. Kinds of Animals
II. Causal Connection
III. Losses Covered
IV. Cases

Part III. Forms of Strict Liability

CHAPTER 1. ROAD AND TRAFFIC ACCIDENTS

§1. Automobiles Under L. I'TIN/1911

§2. Injured Parties Allowed to Sue Under L. I'TIN/1911

§3. Subjects of Liability Under L. T'TIN/1911

§4. Conditions of Liability — Loss from the Operation of the Vehicle

§5. Car Collision Cases

CHAPTER 2. PRODUCT LIABILITY

CHAPTER 3. LIABILITY FOR SERVICES

CHAPTER 4. ENVIRONMENTAL LIABILITY

§1. L. 1650/1986

§2. Environment, Personality and the Free Use of Communal Things

§3. Emissions from an Adjoining Estate
§4. Article 914CC and Environment

CHAPTER 5. OTHER FORMS OF STRICT LIABILITY

Tort Law — Suppl. 3 (January 2003)

168

172

172
175
176
176
177
177

179

179
179
180
180

181
184

186

193

199

200

202

204
206

207

Hellas — 9



Table of Contents

§1
§2

§3.
§4.
§5.
§6.
§7.
§8.
§9.

. Hotelkeepers’ Liability
. Liability for Industrial Accidents
I. Industrial Accident
II. Damages
ITI. Moral Harm
IV. Release from Liability — Contributory Fault
Liability connected to Air Transport
Liability for Sea Pollution Caused by Oil
Liability for a Nuclear Accident
Liability from Checks
Liability for an Injurious Publication
Underwriter’s Liability for False Information on Shares/Securities
Liability of Football Teams for Damage Caused by Their Fans

Part IV. Defenses and Exception Clauses

CHAPTER 1. LIMITATION OF ACTION

§1. Limitation of Actions for Torts

I. Limitation of Actions after a Case is Tried
II. Knowledge of Loss
III. Repeated Injuries Deriving from the Same Tort
IV. Knowledge of the Responsible Party
V. Twenty Years and the Limitation of Actions
VI. Special Civil Code Provision or Statutes on Action Limitation
VII. Allocation of the Burden of Proof

CHAPTER 2. GROUNDS OF JUSTIFICATION

§1.
§2.
§3.
§4.

Consent
Necessity
Self-defense
Others

Part V. Causation

§1.
§2.
§3.
§4.

§5.
§6.

§1.

10

— Hellas

Conditio Sine Qua Non

Proximate Cause

Purpose of the Rule of Law

Common, Concurrent and Alternative Causation
Interruption of Causal Connection

Chance and Causality

Questions of Cause and Procedure

207
211
211
214
214
215
216
217
218
218
219
219
219

221

221

221
222
222
222
223
223
223
224

225

225
227
228
229

233

234
235
236
237
238
238
239

Tort Law — Suppl. 3 (January 2003)



§8. Exemption Clauses 239
Part VI. Remedies 243
CHAPTER 1. GENERAL PRINCIPLES 243
§1. Money Damages and Fault 245
L. In Natura Compensation and Money Compensation for Damage 246
II. Compensation in Natura and the Judge’s Role 246
HI.  Special Circumstances Mandating in Natura Compensation 246
IV. Restoration in the Status Quo Ante 247
V. Kinds of in Natura Compensation 247
VI. Illegal Removal of a Thing and Compensation in Natura 247
VII. Common Legal Regulation of Damage for Different Legal
Grounds of Liability 248
VIII. Money Damages and the Theory of Difference 249
IX. Damage: Factual or Normative Concept 249
X. Damage, Chances and Choices 251
CHAPTER 2. KINDS OF DAMAGE 252
§1. Individual and Collective Damage 252
§2. Direct and Indirect Damage 252
§3. Pecuniary and Non-Pecuniary Losses 235
I. Definitions 255
II. Fundamental Differences 257
III. Special Cases 258
IV. Intellectual Rights 260
V. Non-Pecuniary Losses and Subjects of Moral Harm 261
A. Legal Persons and Moral Harm 261
B. Natural Persons and Moral Harm 261
§4. Actual and Future Damage (Lost Profits) 262
I. Generally 262
II. Illegality of a Claim for Lost Profits — Profits Acquired
Against Good Morals 265
ITII. Lost Profits and Lost Chances of Profits 266
§5. Costs of Assessing Damage and Liability 267
§6. Costs of Obtaining Judgment and Extrajudicial Payment 268
§7. Mitigation of Damages 268
CHAPTER 3. ASSESSMENT AND COMPENSATION OF DAMAGES 271
§1. Objective Versus Subjective 271
§2. Concrete Versus Abstract 273
Tort Law — Suppl. 3 (January 2003) Hellas - 11

Table of Contents



Table of Contents

§3. Methods of Assessing Damage 274
I. Pecuniary Loss 274

A. Actual Damage 215

B. Future Damage 275

II. Time of Damage Assessment 275

III. Offset of Gains and Benefits 276

A. Statutory Provisions 277

B. Standards of Offset 277

C. Proximate Cause 277

D. The Purpose of the Benefit 278

E. Classification of Offset Cases 278

1. Remains of a Destroyed Thing 278

2. Saving Expenses 279

3. Gains from the Injured Party’s Own Activities 279

4. Voluntary Third Party Payments to the Injured Party 280

IV. Contributory Fault and Assessment of Damage 281

A. Contributory Fault and Workmen’s Compensation 282

B. Cases of Contributory Fault 282

C. Contributory Fault and Mathematics ~ 283

D. Contributory Fault and Non-Pecuniary Damages 283

E. Contributory Fault and the Control by Areios Pagos 283

F. Burden of Proof and Contributory Fault 284

V. Assessment of Non-Pecuniary Losses — Moral Harm 284

§4. Equitable Limitation of Damages 284
§5. Methods of Payment 286
I. Lump Sum 289

II. Annuities 286

III. Others 287
CHAPTER 4. PERSONAL INJURY AND DEATH 288
§1. Pecuniary Losses 288
I. Death 288

II. Bodily or Health Injury 290

§2. Non-Pecuniary Losses 292
CHAPTER 5. VARIOUS DAMAGES (PROPERTY) 295
CHAPTER 6. INTERFERENCE WITH COLLATERAL BENEFITS 296
§1. Insurance 296
§2. Social Security 296

12 — Hellas

Tort Law — Suppl. 3 (January 2003)




Table of Contents

CHAPTER 7. OTHER REMEDIES 298
§1. Restitution 298
I. The Clause — A Secondary Action? 298
II. Unjust Enrichment — Civil Law, Public Law, Common Law 209
III. Conditions 301
A. Lack of Legal Cause . 301
B. ‘Moral’ Benefits, Intangible and Imposed Enrichment 302
IV. ‘Surviving’ Enrichment 303
V. Cases of Heavier Liability of the Recipient 304
VI. Third Parties as Recipients from the Original Recipient 304
VIIL. Cases 305
§2. Injunctive Relief 307
I. Injunctions under the Procedure for Security Measures — Generally 308
IL. Intellectual Property Infringement and Injunctions 309
IlII. Trademarks, Unfair Competition and Injunctions 310
IV. Injunctions for the Protection of Possession 311
V. Injunctions for the Protection of Easements 311

VI. Injunctions for the Protection of Property — Neighbour
Law and Environmental Law 311
VIL Injunctions Against Injuries to Personality — Article 57CC 312

. VIII. Temporary Orders of Money Payments in Cases of Personal

Injury or Death 312
IX. Temporary Binding of Assets 313
§3. Punitive Damages 314
I. Private Will and Penal Clauses in Contracts 315
II. Intention and Damages 316
IIT. Immorality and Return of Unjust Enrichment 316
IV. Statutory Deviations 317
V. Conclusion 320
§4. Joint and Several Liability 322
I. Common Act 323
II. Concurrent Liability in Law 325
III. Alternative Causation 325
IV. Liability in Full - Meaning and Apportionment 326
V. The Right to Contribution 328
VI. Joint and Several Liability Revisited 328
Index 331

Tort Law — Suppl. 3 (January 2003) Hellas - 13



Table of Contents

14 — Hellas

Tort Law — Suppl. 3 (January 2003)




Preface

A. Law, Courts and Legal Theory

The aim of the International Encyclopaedia of Laws is the collection and presenta-
tion of numerous national law monographs of different parts of the law. The mono-
graphs on Torts aimed, too, as I understand it, to present the main rules on torts of
every country. I tried to do more than this, I think: I tried to depart from the domain
of the tort law of my country and make some comparisons with the law of other
countries, when I thought it would be useful, necessary and in line with the overall
purpose of a publication like the International Encyclopaedia (usually, I refer to the
common law, as common law is the ‘other side’). Secondly, I also tried to depart
from the domain of Torts in Greece, as the law is today, and point towards the
direction our law is taking. This is an attempt to somehow predict the future of
Torts in Greece. Thirdly, I tried to show, where applicable and necessary, the differ-
ences amongst the law, legal theory and the courts.

These are indeed three different sources. For a citizen, claiming her rights, what
is important is always court decisions. It would be lamentable and totally useless to
support, before an injured victim, that the law says one thing, legal theory another,
both favour her interests, but the courts have a different view. Truly, a citizen is only
interested in the result: even a favourable judgment, which nevertheless is not
subject to execution (for example, against an insolvent party, or until extremely
recently, against the Greek State) means nothing to the winner. Actually, on second
thought, it does mean something: the failure of the system and the futility of a costly
and long trial. This is the reason why I did not ‘stay’ with the law, coupled with
legal theory in many cases, but I researched extensively through jurisprudence.

One might go as far as to support that the living law is, in reality, the court judg-
ments anyway. (The power of court decisions, especially those of the supreme courts
even in our civil law system, is common knowledge.) This is not necessarily a
treason of the civil law system; it is not equal to supporting that common law, with
its preference of court opinions as sources of the law, is a better system. The claim is
only that, if one wrote a monograph on the Greek tort law and stayed with the statutes
and legal theory, the picture of the tort law in Greece would simply be untrue.

One should add here yet another danger, against the picturing of the reality of the
law of torts in Greece: the facts, as we see them described in the court opinions,
have already passed through a long procedure of fact-finding, through the percep-
tion and recording by perhaps many different minds: this means that, all we get in
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the end, is the reflection of the facts, as they might have happened, but we will
never know with any claim of certainty, that they did take place, as they are
described in the cases. I suppose there is nothing to overcome this particular issue
of concern, but I think it can do no harm to mention it here.

Leaving the judgments, it is absolutely necessary to stress that the courts in
Greece, as I believe in virtually every country, have not always reached the specula-
tions of legal theory — sometimes to the point of not even coming close to the nature
of a problem. When the courts do ‘listen’ to theory, this happens usually some time
after the theory points in a certain direction. Sometimes issues on which legal theo-
rists all agree are ignored by the courts for years and years. Why this happens is
entirely outside the ambit of this preface, but this phenomenon, coupled by the
undisputable fact that the courts habitually refer to sources of legal theory to support
their judgments, means that legal theory is just invaluable, not only because it serves
as a foundation for the legal solutions judicially enforced (so, affects reality deci-
sively), but more importantly, because it creates a great hope for the future of partic-
ular legal problems, as legal theory is the source which has the most opportunities to
reach the courts, to persuade judges of the truth of its assertions, and so, to realize
major changes.

B. The Monograph

As for every monograph of the International Encyclopaedia of laws, the table of
contents is given to the author beforehand. I tried to follow it as faithfully as possi-
ble, and I did not in fact omit anything, but rather added some parts, where I
thought it was necessary. I also tried to check with the Torts monograph ‘sister
book’, the Contracts monograph for Greece, which has been published some years
ago. As Torts and Contracts form one separate branch of law in Greece, the Law of
Obligations, I thought it best to adhere to the main features of the Contracts text.
People who are no interested in the one, could also be interested in the other; some
uniformity can do no harm. On the other hand, one will definitely see, I think, the
differences between the two monographs, coming from two different authors (actu-
ally the teacher and his pupil): differences in style, language and sometimes, views.
I only hope that these texts, read together, offer an analytical and clear picture of
the Law of Obligations in Greece.

C. Sources

When 1 started writing some central topics of the monograph, as fault, I had not
realized where the torts subject would take me. The truth is that tort law clearly
escapes the boundaries of the chapter on torts of the Civil Code; issues on torts are
found in many parts of the Code: first and foremost, in Articles 297-300CC (the
general part of the law of damages), then in the law of contracts, unjust enrichment,
the general principles of laws, property law, even family and inheritance law. Apart
from the Civil Code and the special statutes on several distinct torts, tort law is con-
nected with civil procedure, environmental law, unfair competition and intellectual
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rights law, private maritime law and, as a latest possible evolution, constitutional
law. The major concepts of tort law (wrongfulness, fault, capacity, damages etc.)
definitely surpass the subject. I tried to present what ‘tort law’ really is today in
Greece, so that the reader acquires an image as accurate and exhaustive as possible.,

D. Gender Issues

The question of gender arises in much more important settings than choice of lan-
guage, so as to include the female sex. I usually preferred the female, like many
writers do, before a choice of he or she, etc., because I believe that it is good to
remind the readers that persons may be female too. Apart from this, though, I tried
to see and describe how women fare in the tort system of Greece. In order to detect
this, what was important, initially, was the implications of the family law reform of
1983; additionally, one should go through the cases and see what the treatment of
women is in tort cases. Unfortunately, as there are no available statistics, I could
not come to any conclusion as to whether women plaintiffs, for example, unjustly
receive lower damages awards or not for personal injury, or whether damages
awarded for the tortious death of a woman are less than for the death of a man. I did
include, though, a chapter on family law and torts, usually missing in torts books,
where the status of a woman before these laws is made clearer. And wherever an
informative comment on gender issues was possible, I made it.

E. Intangible Injuries and Torts

The Greek law of torts today protects tangible, economic interests better than intan-
gible, non-economic interests. I describe in the text with detail why this statement
is accurate. It is fair to mention that the law has progressed in this matter, allowing
damages for moral harm in instances where they were not allowed. The courts,
moreover, have begun to award higher amounts as non-pecuniary damages, reluc-
tantly, but rather steadily. The latest statutes on personal data protection and privacy
contribute to a new ‘view’ of how non-economic interests should be valued in money
terms: an illegal processing of another’s personal data means that the harmed party
may claim at least 5,869 euro as damages for moral harm, which the court is obliged
to award. In this case, also the independency of a claim for economic damage and a
claim for non-economic damage is absolutely clear. Other relevant statutes (on data
and telecommunication systems, on intellectual property infringements etc.) also
reflect a novel attitude towards non-economic injuries. They clash, in fact, with the
‘traditional’ Civil Code system, as its rules have been interpreted until today and
they represent a harmonization with European and international regulations.

The courts have not yet ‘internalized’ these evolutions, as they continue to apply
the law, especially of personal injury, as they did some decades ago. The effect is
that there are court decisions awarding, for example, 11,000 euro as damages for
the wrongful death of a 17 years old minor, to the parents (Corfu DC 31/1999),
whereas when a Clinic wrongfully released the address of the mother of a newly-
born in the Clinic to sellers of products, the Clinic paid a 14,000 euro fine (Judg-
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ment by the Authority for the Protection of Personal Data n. 251/2001). These
flagrant discrepancies are a sign of a system, which has not yet integrated changes
coming from, usually, European Directives. Probably, it is still early for this inte-
gration. Harmony and symmetry in a legal system, though, are positive features and
indicative of a certain idea of justice for all. The natural direction of the judgments
is towards a more effective protection from intangible injuries.

F. Torts and Ethics

In every legal order, it is always interesting and indicative where the line between
law and ethics is drawn. In jurisdictions as the US, which are multi-ethnic and extra
diverse, the legislator or the judge is in a much more uncomfortable position, when
necessity dictates the enactment of a substantive ethical rule. In Greece, society, at
least until today, is mostly homogenous and the courts have not faced extreme
difficulty in applying the solution in line with what is sometimes called ‘the ideas
and perceptions of an ethical person’. We see ethics entering law through clauses
like Article 288CC, the principle of good faith, Article 281CC, which forbids the
abuse of rights, Article 178CC and Article 179CC, which invalidate legal acts
against good morals, Article 919CC, which declares an injurious and intentional act
against good morals a tort, Article 197CC-Article 198CC, on precontractual liabil-
ity, Article 907CC, which precludes the return of unjust enrichment, when the
claimant was involved with the immoral act, statutory provisions for equitable
damages and others. Besides, ethical reasoning usually hides behind the awards for
moral harm; their calculation has to be expressly founded upon ethical concepts (as,
for example, the different social and financial position of the parties and, of course,
the degree of fault). Latest developments in tort law, essentially allowing punitive
damages in certain cases may also be justified because of ethical concerns.

It follows, therefore, that the Greek civil law, and in particular, the Greek law of
torts, is tightly connected with ethics, even if this relationship is not instantly appar-
ent. Fears that a judge may ‘use’ her own moral ideas, against the uniformly
accepted rule that she may not (but use the commonly recognized moral ideas) are
mostly unfounded, because, as I already mentioned, Greece is, until today, a
homogenous society, where people share, generally, their moral ideas. An attempt
to enforce the custom for the Roma people, expressed in the obligation to marry a
woman, with whom the defendant engaged into a sexual relationship, failed
(Athens Multi-Member DC 3100/1999). As judgments coming from foreign juris-
dictions are not recognized, if they clash with internal public order or morality,
Greece remains ‘safe’ from the imposition, as laws, of foreign rules, which for us,
are immoral. Even the recognition of a foreign court judgment allowing punitive
damages for breach of contract, where the original jurisdiction of the court was not
in dispute, was met with some difficulties and reservations (AP 17/1999).

G. Legal Translation and Globalization of Law: Ethical Dilemmas

Writing this monograph included constant translation of legal terms from Greek
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into English. Legal translation is unique in the kingdom of different kinds of trans-
lations, in the sense that it involves a linguistic transfer of concepts which do not
share a universal acceptance, but which were created in the minds of the lawyers of
every jurisdiction. When a Greek and an English doctor speak of a ‘vein’, they
speak of a tangible ‘object’, which cannot be taken for another, so translation here
is easy. In law, though, the translator is almost always confronted with the choice of
which jurisdiction she should approach, leaving the other further away. One feels a
bit awkward, when the choice is made in favour of the language/jurisdiction which
is not her own; in my case, I did feel ‘guilty’, when I preferred the American term
used for the institution, legal concept etc. and did not opt for the exact translation of
the Greek work into English. For example: the word ‘cuvtptyov mraiope’ in
Greek could be translated as (a) concurrent fault (‘cuvTpExov’ is concurrent) or
(b) contributory fault, as the term of art is in common law. In these cases (and some
were much more difficult than the example I offer here), I chose to move towards
the jurisdiction of the target language, and therefore ‘abandon’ my own, believing
that the overall purposes of legal translation, that is, the rational transmission of
legal information (the English speaking lawyers-readers of the monograph should
be facilitated as much as possible in their understanding of the legal text) justified
this choice. Besides, the advancement of a globalization of legal concepts, a paral-
lel procedure to the process of the globalization of law, supported this movement
towards the target language too.

I believe one understands immediately that behind these choices, a positive view
of the globalization of law is hiding. Nowhere have I seen the allegation ‘legal
translation is always applied comparative law’ as true as in this case. Perhaps the
majority of people would also support globalization, generally, or/and globalization
of law. People in Greece are content, I believe, that the European Union is a
common and powerful source of several common legal rules for all European
Union countries. Still, is a writer allowed to ‘impose’ upon every reader her agree-
ment with globalization, by the very act of choosing the words, which further this
aim? Is one allowed to advance specific policies through writing, perhaps even
attacking a totally innocent, and totally unaware of what is exactly going on,
reader? Who should judge whether the word chosen by the lawyers of one jurisdic-
tion to express a legal concept is the ‘correct’ one, and the word chosen by the
lawyers of another one, to express the same legal concept is ‘wrong’ or ‘worse’,
when they differ, as in the example I offered above? What if a European civil law
writer leaves the domain of Europe, where legal uniformity at least enjoys a wide
consensus, and approaches in her translation of texts on domestic law, the common
law world? And where are the boundaries of these ‘dangers’, since a whole class of
perfectly interested parties, as for example, Greek lawyers who do not speak this
target language or simply, lawyers who will never read the monograph anyway, but
who do oppose language options such as these above, or globalization in its
entirety, for absolutely decent and deserving reasons? This monograph is not even
an entirely ‘personal’ affair; it is not a ‘personal’ book; it is supposed to present the
Greek law of torts before an international audience; the answer ‘if you disagree, do
not buy it and do not read it’ is not as available as in other kinds of books. After all,
one is not allowed to write the history of her country as she sees true; the same is
valid in law. The author’s responsibilities here are much heavier than in other cases.
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Although I did read in detail Kluwer’s ‘Instructions for Authors’, of course, there
was nothing in the booklet to help me out with these questions. Publishers do not
tell authors the words they are supposed to use; apart from the given table of con-
tents, which contains a few given legal terms (needless to say, one could disagree
even with these!), the authors are free to wrestle with themselves.

I am completely aware of all these ethical reservations. I did as best as I could,
and as I believed that I should do; at least, I do present the whole question in the
preface, so that the readers are aware of the ‘why’ and ‘how’ of the legal translation
herein. And I do have to note here that, had I not been a teaching member of the
Ionian University (Department of Foreign Languages, Translation and
Interpretation) and also, had I not been a faculty fellow researcher at the Center for
Ethics and the Professions at Harvard, I would not even have been able to detect the
ethical problems I had to confront in practice, writing this book (and hopefully,
others too). For this, I am grateful to all the people who honoured me by embracing
me in both the above Institutions.

I owe many thanks to my family, firstly and more than anyone else, who sup-
ported me through the entire long period of writing this monograph. This book is
dedicated to my husband Anthony and my children Andreas and Marianne. My
appointment as faculty fellow at the University of Harvard 2000-2001 and the re-
sulting invaluable experience I gained during my stay in the US greatly enlightened
my views of several torts issues. Many thanks are, again, owed to the Center for
Ethics and the Professions of Harvard, where I was offered excellent working con-
ditions and a friendly environment dedicated to serious research. I will be eternally
grateful to Prof. Ioannis Mazis, Head of DFLTI, who granted me leave to accept my
appointment at Harvard. I have to thank people who helped me out in difficult
times: Prof. Michael Stathopoulos, ex-Minister of Justice, for his invaluable help,
Athina Kontogianni, lawyer, PhD (cand.), Athens, for her continuous support (both
material and moral) and my students of the Ionian University, Corfu, Greece, who
through their clever questions and comments gave me the opportunity to see things
differently, through their clear minds, ‘uncorrupted’ by any formal legal training.
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General Introduction

§1. The General Background of the Country

I. GEOGRAPHY — ECONOMY — PEOPLE

1. Greece lies at the Southeastern tip of Europe occupying a total area of 131,900
sq. km. The country shares borders to the north with Albania, ex-Yugoslavia,
Bulgaria and to the east with Turkey, a total length of 1,228km. Approximately
9,000 islands account for 19 per cent of Greece’s area. 114 of these islands are
inhabited. Some 80 per cent of Greece is mountainous with ranges extending into
the sea as peninsulas or chains of islands. Mount Pindos traverses the Greek main-
land from N.W. to S.E. dividing it in two. 23 per cent of the land is arable, 40 per
cent is meadows and pastures, 20 per cent is forests and woodlands. According to a
Greek myth, when God created the world he distributed all the available soil through
a sieve and when he had provided every country with enough of it, God tossed the
remaining stones from the sieve over his shoulder — and there was Greece.

2. Greece is divided into ten regions of which the largest is Macedonia in the
north with an area of 34,177sq. km and a population of 2,263,099. The highest
Greek mountain is Mount Olympus (2,917m), believed to be the seat of the 12
Gods of ancient Greek mythology. The largest river is the Aliakmon (297km). The
largest city and capital is Athens with a population of over three million. The city
took its name from the goddess Athens, goddess of wisdom and knowledge. Piraus
is the main port. The second largest city, Thessalonica, capital of Macedonia, with a
population of nearly one million is an important seaport functioning as the gateway
to the Balkans and a major economic and cultural center for the whole of northern
Greece. The city of Patras, the third largest city in Greece, is a major port that links
Peloponnese with Italy.

3. Greece’s climate is temperate and Mediterranean. Winters are mild with
limited rainfall though snow and low temperatures are common in the north. Spring
is short, summer is hot and autumn long and warm. Greece is full of spearheaded
cypresses, chestnuts, pines, fir and olive trees. In Greece live at least 358 species of
birds and 246 species of marine life have been identified in the Greek seas.
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Under the 1991 census, Greece had a population of 10,244,598. More than four
million Greeks are estimated to live abroad, including over 2,000,000 in America.
The Greeks of the diaspora though live from all over Europe to Australia and
Africa.! In Greece, the male population is 49.2 per cent and the female 50.8 per
cent. The population is 57.7 per cent urban and 42.3 per cent rural. More than half
of the population lives in Athens and Thessalonica. This is the result of a trend
towards urbanization in the second half of the twentieth century, although the rate
of increase was slowed in the 1980s by decentralization policies. The population’s
density is 77.8 inhabitants per sq. km. Males’ life expectancy in Greece is 72.2
years in 1985 and females’ 76.4.

1. Art. 108 of the Greek Constitution refers to the Greeks of the diaspora: ‘The State shall take
care of the Greek people who reside abroad and with the maintenance of their ties with their
homeland’. It is estimated that more than 2,000,000 Greeks live in the US, around 350,000 in
Canada, 300,000 in Germany, 300,000 in Albania, 300,000 in the former Soviet Union,
600,000 in Australia etc.

4. Of all citizens of the Hellenic Republic 97.6 per cent are Greek Orthodox,
1.3 per cent Muslim, 0.4 per cent Roman Catholic and 0.1 per cent Protestant,
0.6 per cent other including Jews. The Greek Orthodox Church is autocephalous,
with its own Charter but insolubly united in doctrine with the Great Church of
Constantinople, the Ecumenical Patriarchate. On the peninsula of Chalkidiki, in
southeastern Macedonia, is the famous Mount Athos, where a number of monaster-
ies form an autonomous monastic community.

The Greek language with a documented record spanning three and a half millen-
nia is a strong element of national community. Modern Greek derives from the
same idiom used by Homer. Greek is also the language of the Gospels. The Greek
alphabet and the Greek language have contributed much to all western languages.

5. Greek registered and Greek owned ships constitute the largest merchant fleet
in the world. Greece has traditionally run a large deficit on merchandise trade.
European Community countries absorb nearly 64 per cent of all Greek exports
while Greek imports from the European Community represent 64 per cent of all
total imports. The leading trade partner is Italy, followed by Germany and France.
Greece relies heavily on agriculture, textiles and fresh produce for its exports, but
as the trade with EU countries grows, the proportion of its exports of manufactured
goods has increased.

6. Greece joined the European Community in 1981. The country’s commitment
to the Union enjoys overwhelming political support. The national currency was the
drachma until Greece adopted the euro, as a member of the European Monetary
System (1 January 2002). GDP growth in Greece was around 3.5 per cent in 1999,
one of the highest rates of growth in the European Union. Greece is a member of
the United Nations, the International Monetary Fund, NATO, the Western European
Union, the OECD, the Black Sea Economic Cooperation Group and the Council of
Europe.

7. Greece spends 4.5 per cent of its GDP on education, which is compulsory for
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nine years and free of charge at all levels in any state institution. Private parties are
not constitutionally allowed to institute universities. Two main insurance organiza-
tions know by their Greek acronyms as IKA (for labourers) and OGA (for farmers)
cover more than 80 per cent of the working population. Every insured Greek has
free access to all state hospitals and clinics.

The national flag consists of four white and five blue alternating horizontal
stripes with a white cross on the upper inner corner. Blue and white are the national
colours of Greece.

II. HISTORY

8. The history of Greece can be traced back to Stone Age hunters, around
700,000 years ago. Later came early farms and the civilizations of the Minoan and
Mycenaean kings. This was followed by a period of wars and invasions, known as
the Dark Ages. In about 1100BC, a people called the Dorians (Awpieic) invaded
from the north and spread down the west coast, conquered the island of Crete and
the south west coast of Asia Minor. In the period from 500-336 BC, Greece was
divided into small city-states, each of which consisted of a city and its surrounding
countryside. The city-states were built with a fortified acropolis (‘high city’) at the
highest point, which contained the cities’ temples and treasury and served as a
refuge during invasions. Outside the acropolis was the agora (the market) and
beyond it, the residential area.

The people of the mainland, called Hellenes, organized great naval and military
expeditions and explored the Mediterranean and the Black Sea, going as far as the
Atlantic Ocean and the Caucasus Mountains. One of those expeditions, the siege of
Troy, is narrated in the first great European literary work, Homer’s Iliad. Numerous
Greek settlements were founded throughout the Mediterranean, Asia Minor and the
coast of North Africa as a result of travels in search of new markets.

9. During the Classical Period (5th century BC), Greece was composed of city-
states, the largest being Athens, followed by Sparta and Thebes. Athens was a
democratic city-state, where all citizens were allowed to elect magistrates and vote
on legislation in the general assembly, the ecclesia. Sparta, in Peloponnese, was a
very different city-state, not really a city but a group of free villages, one of the few
states that remained a monarchy, ruled by two kings. Athens was powerful due to
trade and Sparta due to its military machine; these were the most important city-
states.

A fierce spirit of independence and love of freedom enabled the Greeks to defeat
the Persians in battles famous in the history of civilization — Marathon, Thermopylae,
Salamis and Platea. In this period, Athens reached its highest political and cultural
heights; the full development of the democratic system of government under the
Athenian statesman Pericles, the building of the Parthenon on the Acropolis and the
creation of the tragedies by Sophocles, Aeschylus and Euripides and the founding
of the philosophical schools of Socrates and Plato. Athens experienced a golden
age with unprecedented cultural, artistic and scientific achievements; still, soon
Athens engaged in wars with Sparta, the first and second Peloponnesian wars.
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Athens lost. The wars had exhausted the city-states, so they were ready for another
leader: Macedonia. Macedonia gained control of the city-states, but its king,
Alexander was not satisfied by this conquest.

10. In the second half of the 4th century BC (the Hellenistic period), the Greeks,
led by Alexander the Great, conquered most of the then known world and sought to
hellenize it. Alexander reached as far as Syria, Palestine, Egypt, Uzbekistan,
Bactria, Mesopotamia where he settled in Babylon. But at the young age of 33,
Alexander fell ill and died and his empire fell apart and Macedonia even lost
control of the city-states in Greece.

In 146 BC Greece fell to the Romans. For the next 300 years Greece, as the
Roman province of Achaea, experienced an unprecedented period of peace. The
Romans always venerated Greek art, literature and philosophy and aristocratic
Romans sent their children to Athenian schools. This period of peace was the ‘pax
Romana’.

In 324 BC Emperor Constantine moved the Capital of the Roman Empire to
Constantinople, founding the Eastern Roman Empire, which was renamed the
Byzantine Empire or Byzantium in short by western historians in the 19th century.
The Saint Sophia, church of the divine wisdom, was built in Constantinople and
many more churches were also built in Greece. Byzantium transformed the linguis-
tic heritage of Ancient Greece into a vehicle for the new Christian civilization.
While Rome went into terminal decline, the eastern capital grew in wealth and
strength, long outliving its western counterpart.

11. The Byzantine Empire fell to the Turks in 1453 under Mohammed II the
Conqueror. Once more, Greece became a battleground, this time fought over by the
Turks and the Venetians. Only the Ionian Islands escaped the Turks. The Greeks
remained under the Ottoman rule for nearly 400 years. During this time, their lan-
guage, their religion and their sense of identity remained strong. The Turks, though,
imposed high taxation; also, one of their most callous practices was to take one of
every five male children of each Greek family to become a janissary, personal
bodyguard of the sultans. Greek girls were also taken as women in the sultans’
harems. Atrocities also took place; in 1570, the Turks massacred 30,000 inhabitants
of Nicosia in Cyprus.

On 25 March 1821, the Greeks revolted against the Turks and by 1828 they had
won their independence. The fighting broke out in Peloponnese and escalated
throughout the mainland and the islands. At first the western powers were reluctant
to intervene, but help did come from the philhellenes, aristocratic young men who
were willing to fight to liberate the descendants of a glorious civilization. At last,
the western powers also intervened and the Russian, French and British fleets
destroyed the Turkish-Egyptian fleet at Navarino in 1827. Russia also sent troops
and fought the Turks. In 1829, the sultan accepted the Greek Independence by the
Treaty of Constantinople.

12. As the new state comprised only a tiny fraction of the country, the struggle

for the liberation of all the lands inhabited by Greeks continued. In 1864, the Ionian
islands were added to Greece; in 1881 parts of Epirus and Thessaly. Crete, the
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islands of the Eastern Aegean and Macedonia were added in 1913 and Western
Thrace in 1919. After World War 11, the Dodecanese islands were also returned to
Greece.

The first governor of Greece was the Corfiot Ioannis Kapodistrias. Kapodistrias
immediately suspended the Constitution of 1827 and the Parliament resigned. The
competence of the 27-member Senate, formed in 1829, was only advisory. All
powers were in fact vested in the governor. This authoritarian regime provoked
people who fought to drive the Turkish rule away and Kapodistrias was assassi-
nated in 1831. Kapodistrias had though already set the foundations of a modern
Greek state.

In the ensuing anarchy, Britain, France and Russia intervened and soon Greece
had a king, king Otho, a 17 years old prince from Bavaria. Greece saw a period of
absolute monarchy (1833-1843), then a period of constitutional monarchy
(1843-1862), then a period of parliamentary monarchy, until 1924, Another foreign
king, King George I, former prince Christian Wilhelm of Denmark, ruled Greece
for 50 years. The Greek Assembly accepted King George as King of the Greeks,
and not as King of Greece, showing that it was the people who opted for his
kingdom.! Greece had by then a new Constitution, in 1864, which established the
power of democratically elected representatives.

During the first world war, Greece sided with the Allied troops. After the 1922
Turkish massacre of more than a million Greeks in Smyrna of Asia Minor in a day,
known as the ‘Asian Minor catastrophe’, the Treaty of Lausanne in 1923 called for
a population exchange of the surviving Greeks who returned to Greece as refugees.
This was followed by a period of a political instability, King George was forced to
leave Greece in 1923, the second Republic followed (1924-1935). The Constitution
of 1927 established, once again, the republican democracy. But in 1933, after an
unsuccessful coup d’etat by Plastiras, the country entered yet another political and
constitutional crises. In 1935, another coup d’Etat by Papagos restored the Crown
and revived the Constitution formed in 1911. King George returned to Greece. In
1936, the general Metaxas declared a dictatorship in cooperation with King George.
All constitutional provisions were suspended and the Assembly was dissolved.

1. See Spyropoulos P., Constitutional Law in Hellas, 1995, p. 22.

13. During World War Two, Greece did not allow Mussolini’s troops to enter the
land, fought ferociously but the Italians and the Germans occupied Greece in a
month and remained for four years. During the occupation, the Greek government
had fled to Cairo and fought the war from Egypt. After the Germans were pushed
out in 1944, a catastrophic civil war followed. This war ended in 1948, King
George II who was forced to leave Greece, returned in 1946 after a referendum and
was succeeded by his brother, King Paul. The Constitution of 1952 established a
parliamentary democracy, based on the separation of powers but did not safeguard
individual and social rights. Due to conflict with the King, the Prime Minister
Georges Papandreou resigned in 1965.

In 1967, a new dictatorship was declared by George Papadopoulos, which ended
in 1974. This regime fell after it had lead to the Turkish invasion of Cyprus.
Constantine Karamanlis was then called from Paris to become the first Prime
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Minister after the military regime and to restore democracy. A new Constitution
was brought into force in 1975. The Monarchy was abolished. Greece signed the
Treaty of Accession to the European Communities in 1979. The Greek Parliament
ratified the Treaty, though not unanimously (by a majority of 193 from 200 votes).

III. POLITICAL SYSTEM

14. Greece is a constitutional republic and multi-party parliamentary democracy.

The Greek Constitution was voted in 1975, right after the military junta ended
and was amended in 1986 and again in 2000. The guiding principles of the Greek
Constitution are:

— the principle of the presidential parliamentary democracy!
— the principle of the separation of powers?
— the principle of the rule of law?

1. Art. 1 of the Constitution reads: The form of government of Greece is the parliamentary democ-
racy. Sovereignty of the people is the foundation of the government. All powers stem from the
people, exist for the people and the nation; they are exercised as specified by the Constitution.

2. Art. 26 of the Constitution reads: Legislative power is exercised by the Parliament and the
President of the Republic, Executive power is exercised by the President of the Republic and
the Cabinet. Judicial power is exercised by the courts, the decisions of which are executed in
the name of the Greek people. As in every system of law, the separation of powers is relative,
not absolute; there is in fact interdependency between the legislative and the executive power.

3. There is no particular article safeguarding the rule of law. Rather, a combination of several arti-
cles in the Constitution results in its force in the Greek state. All state power is limited and
controlled by legal rules. An exhaustive list of human rights is constitutionally protected (Arts.
1-25 C) and the judiciary has the power and duty to review all administrative ‘actions (Arts.
94-94C) and all statutes and laws (Art. 93). Every citizen has access to the courts (Art. 20).

A President heads the Republic. The President of the Republic used to have exten-
sive powers under the Constitution (Z0vraryna) of 1975,! but after the amendment
of 1985, these powers were lessened. The President is elected to serve a five-year
term by two-thirds majority of all members of Parliament. If no candidate secures
this majority, a general election must be held after which a simple majority will
elect the President. The President has no powers to initiate legislation and is
required to appoint as Prime Minister the leader of the political party with an abso-
lute majority of seats in Parliament. Emergency powers formerly held by the
President (including the ability to dissolve Parliament if the President felt it was in
obvious discord with public sentiment) were removed by constitutional amendment
in 1985. The current President Constantine Stephanopoulos was elected twice,
lastly in 2000. Parliament consists of 300 members elected by universal national
elections every four years under a system of reinforced proportional representation,
which favours major parties. Recent electoral amendments require a party to
capture 3 per cent of the national vote to secure seats in the Parliament. This had
the effect of making it more difficult for parties campaigning on regional issues and
for independent candidates to attract enough support to be represented for a
maximum of four years.
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1. For example, the President of the Republic could dismiss the Cabinet even if the Cabinet
enjoyed the confidence of the Parliament and could dissolve the Parliament, initiate referenda
and declare a state of emergency, curtailing constitutionally guaranteed fundamental rights.

15. Legislative powers are exercised by the Parliament (BouAj) and executive
powers are vested in the Government and the President of the Republic. The Prime
Minister, now Mr. Spiros Simitis, has extensive powers. The Prime Minister is
responsible for the implementation of the government policy. The Prime Minister
freely appoints the Ministers or Vice-ministers, decides upon their competences,
arbitrates between them and releases them from their duties at will anytime. The
Government is subject to parliamentary control. 7

The Government has to enjoy the confidence of the Parliament. Under Article 84,
the Government has to request a vote of confidence within fifteen days after the
Prime Minister has taken the oath. The Parliament may also, at any time, withdraw
its confidence in the Government. This article in fact contains the heart of the
Greek parliamentarism. The opposition has proposed several times the withdrawal
of the confidence in the Government due to various reasons.

A. Decentralization of Government

16. The Constitution (Art. 101) dictates the decentralization of government.
Therefore, Greek land is divided in several districts (‘mepigpépeleg’), regions
(‘vouopylies’) and cities (O0fjpor). Every one is governed by the governor
(‘meprpepyng’), the nomarch (‘voudipyng’) and the mayor (‘dfpoapyog’).
Because the governors have acquired great competences, perhaps in the future the
institution of the regions will be abolished, leaving the decentralized government to
the governors and the cities. A previous statutory division of the land in much
smaller communities and cities (kKowdtnteg/dfpoy, each having its own head
(mpdedpog kKowdTNTOS/dfuayog) was abolished by a specific statute, implement-
ing the ‘Kapodistrias’ plan (named after the first governor in Greece after the
Turkish occupation) was received quite negatively by a major part of Greece, but
stood nevertheless. The situation, though, with the new cities has not cleared yet
and it remains to be seen whether the new system will achieve decentralization of
government as effectively as it aims. Simultaneously, we currently see the creation
of a series of public agencies, entirely independent of the government with exten-
sive powers. Included in these public agencies are the Citizen’s Advocate and the
Greek Data Protection Authority.

B. Political Parties

17. PASOK is the descendant of the Panhellenic Resistance Movement (PAK). It
was founded as a political party in 1974 by the late Andreas Papandreou, who
remained its leader until his death in June 1996. Although PASOK initially opposed
Greece’s accession to the European Union and espoused some hard-line left-wing
positions (such as the closure of all US military bases in Greece), it gradually
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acquired the characteristics of a center-left party. PASOK governed Greece
throughout the 1980s, lost power in 1990 but regained government in 1993 until
today. During Mr. Simitis’ leadership, PASOK moved closer to the political center.
The party enjoys a comfortable majority in the Parliament despite polling a bare 1
per cent ahead of New Democracy at the April 2000 elections.

The conservative New Democracy party (ND) was founded by Constantine
Karamanlis in 1974 and held office from 1974 until 1981 and again from 1990 until
1993. The party advocates a free market economy and privatization of industry.
Today the leader is Costas Karamanlis, the nephew of the founder, secure as oppo-
sition leader after steering ND to within 1 per cent of government at the 2000 elec-
tions.

Other parties include the Communist Party of Greece (KKE), the third largest
party with around 5 per cent of the votes and the Coalition of Left and Progressive
Forces (Zuvoomouds g Aplotepdc kou Tng IIpoddov), another left party,
which barely achieved a 3.2 per cent in the last elections, the Democratic Social
movement (4 per cent), the Political Spring, the Liberals (these last two parties did
not make it in the Parliament during the last elections) etc.

C. Judiciary

I8. Faithfull to the principle of the separation of powers, the judiciary is inde-
pendent. Judges serve their tenures for life. They may be discharged from their
duties only if they have been convicted for an important crime, or for other serious
reasons (illness, serious breach of discipline, professional incompetence). To
protect the public sentiment from suspicions against the judiciary, the judges are
required to serve their terms in various parts of the Greek territory, usually for two
or three years every time, at least at the beginning of their careers. Changes in pro-
fessional status (for example, a promotion) may only be achieved through the
Highest Judicial Council (‘Avirtato Avkabticd ZvpBobALo’). These last years, the
state imposed the law school graduates who desire to become judges the obligation
to succeed in exams and follow a two year course in the Judge’s School. This
requirement, in combination with the hard life of a judge, especially in the begin-
ning of their career, has decreased the number of lawyers who compete for a posi-
tion as a judge.

IV. HISTORY OF THE GREEK CIVIL LAW — THE LAW OF TORTS

19. Greek law and legal thought have a history of more than 3,000 years.
Ancient Greek law started as a tribal and primitive law, confused with religious
powers. By the middle of the sixteenth century BC, the city-states had already
written statutes and even codes, drafted by lawgivers like Solon of Athens. By the
5th century BC, the law was in a way freed of its religious influences and institu-
tions of private law began to flourish, as the law of natural persons and, among
others, the law of torts.

Torts were one of the first matters of concern for the archaic Greek jurists and

30 - Hellas Tort Law — Suppl. 3 (January 2003)




General Background, General Introduction 20-21

one of the first interpersonal relationships to be regulated.! The meaning of the verb
‘adikeiv’, from which the Greek word for a tort derives, ‘adikompakia’, was,
firstly, the breach, the disruption of cosmic order in general, and of the legal order
in particular. This couples with the meaning of wrongfulness, as the meaning of
engaging in an illegal action (‘mapoavoueiv’) was limited to actions breaking a
certain statute. But ‘adikeiv’ came to symbol the breach of both statutory and cus-
tomary rules, also of both private and public law, of a contractual obligation and of
the duty not to harm another. So, in the complaint, the classic starting phrase
‘adLkobpon vd Tvos’, ‘I am wronged by someone’, could be followed by the
description of very different wrongs, as factual grounds for this complaint: the
husband’s breach of the customary obligation to offer his wife clothes and food,
unfair competition actions, the demand of an overpayment for services rendered,?
also, notably, the breach of a contractual obligation. Liability from a contract and
liability from a tort, in short, were not separated.

1. Compare to the common law, where °...tort is a fairly old branch of law; its common law rules
go back to the middle ages...the law of torts did not loom large in the common law before the
nineteenth century. Not a single treatise on the subject was published in English before the
middle of this century...”, Friedman L., Total Justice, 1994, 53.

2. Data for this part come from Grounds of Responsibility, Generation and Disputation of
Obligational Engagement, (in Greek), Velissaropoulou-Karakosta I., 1993.

20. Simultaneously, ancient Greek law resembles to the common law of torts in
the clear division between intentional and negligent torts, a division entirely non-
existent in the Modern Greek law of torts. A tortfeasor who intentionally harmed
another’s rights or interests, is obliged to pay double the loss: one part to the victim
of the injury, and one part into the public funds. An intentional tort was therefore
considered as a tort not only against the person of the victim, but also against the
common good; without rectification of this second injury, there can be no restitu-
tion to the status quo, the cosmic order as it was before the breach. Specific causes
of action were also available for non-economic losses (i.e. ‘d0iknv cukiag’ for vio-
lence against the person, ‘ypagh UBpews’ for harm to reputation).

21. Roman law, in contrast with Ancient Greek law, conserved the casuistic
character of the archaic and preclassical law. The ‘Twelve Tables’
(‘AwdexddeAtog’) and the Lex Aquilla were the main sources of the law of torts;
torts like furtum (theft) had a strong penal character. The first and third chapter of
Lex Aquilla became later a part of the codification of Justinian, the Corpus Iuris
Civilis. Tribonian executed the Corpus under the direction of Justinian. This was a
major codification of Roman law, an attempt to reduce it to order and systematize it
after a thousand years of development. Corpus Iuris Civilis became the ultimate
model and inspiration for the legal system of virtually every continental European
nation;! Byzantine-roman law was applied in Greece for centuries. Another ex-
tremely influentional ‘codification’ was the Exabiblos (‘EEGBLBA0C’) by Constantine
Armenopoulos, compiled in 1345; this was a six-part systematic collection of the
whole of civil (substantive and material) and criminal law. The Exabiblos had an
impressive effect for centuries after it was written: it was the law in modern Greece
until 23 February 1946, the date of the implementation of the Greek Civil Code.
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King Otho in 1835, following an earlier statement by the Greeks to apply the civil
law of the Christian Emperors of Byzance until a new Code would have been com-
piled, edited a decree providing that these civil laws by the Byzantine emperors,
which were codified in the Exabiblos of Armenopoulos, should apply as the law of
the Greek land, again until the promulgation of the (new) Civil Code. The
Exabiblos was chosen because it was a comprehensible text; it certainly was not the
exclusive source of the civil law, as all the laws by the Christian Byzantine emper-
ors were deemed applicable and valid. The truth was, however that it was impossi-
ble for the jurists to search through all these legal sources, even the Latin ones, so
the Greek jurists accepted tacitly the teachings of the German Pandektists
(Windscheid, Regelsberger and Dernburg) which were translated in Greek and
became as influential as the law. So, this German influence became more important
than the influence of the French Napoleonic Code in Greece, even if this French
Code served in many respects as a model for the drafters of the Greek Civil Code.

1. See Jolowicz H. F, Historical Foundation to the Study of Roman Law (2nd ed. 1952) and
Roman Foundations of Modern Law (1957), also Von Mehren, The Civil Law System (1957).

22. In the meantime, that is until the final Civil Code would be ready for imple-
mentation, it was impossible for the state to function with the old laws of the
Byzantine emperors. The authorities started issuing a number of statutes on specific
matters (the registration of titles to land; the treatment of minors; the liability from
automobile accidents; on associations; on divorce; on intestate succession). These
statutes became in their turn a source for the Civil Code. In parallel, some local
Codes were applied: notably the Ionian Civil Code, for the Ionian Islands and the
Samiac Code.

The long awaited Civil Code, entered into force in 1946, after a series of differ-
ent regimes, governments, the German occupation, the Greek civil war etc. This
Code though, did not radically alter the law as it was applied until then and as the
German Pandektists interpreted it; still, the Code was not a pure codification of
roman law, or a copy of the German or the French or other Code. The Greek Civil
Code had as a model the German Code, but there are Sections coming from the
French Code, or the Swiss Code; also, it incorporated the Greek statutes mentioned
above. It also contained a series of novelties: the principle of good faith in transac-
tions (Art. 288CC), the principle against the abuse of rights (Art. 281CC), the pro-
tection of personality as a distinct interest (Art. 57CC) and strict liability in certain
cases. The main themes under the lines of the Code’s articles are self-determina-
tion, freedom of transactions, the protection of private property, the equality of the
parties but also, the protection of the weakest party.

23. The law of torts in the Civil Code (the Code remains the main source of tort
law, despite the several statutes on specific torts etc.) is a part of the law of obliga-
tions. Two thousand years after the Roman Gaius, in his Institutes, described the
obligatio ex delictu and the obligatio ex contractu, this distinction is still a funda-
mental feature of the Greek law of torts — a betrayal, truly, of the ancient Greek
laws, that made no such distinction, but regarded every cause of action as a disrup-
tion of the cosmic and legal order demanding rectification. The ongoing debate
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about the abolishment of the various grounds of civil liability (contract; tort; unjust
enrichment; other causative event) and their unification did not affect the Greek
legal thought in any major way.

V. VALUES

24. Greece is a free market economy, although the public sector is truly large in
comparison to other European countries. The right to private property is constitu-
tionally guaranteed (Art. 17C). The whole legal system is built on the principles of
private property, freedom of contract, inheritance freedom, informality of legal acts,
autonomy and self-determination. The abstract nature of the Civil Code rules and
the general clauses of civil law permit a flexible legal system, where the judge is
able to interpret the law in accordance with the people’s morals and the social-eco-
nomic social situation.

Abortions were regularly performed in the hospitals and clinics, even before the
Criminal Code was amended and liberalized the conditions of legal terminations.
Today, abortion until the end of the third month of pregnancy is essentially free;
during the second semester, termination may be performed for reasons of fetus’
malformations and illness, or to protect the life or health of the mother. It is only
after the fourth month of pregnancy that termination is prescribed by the Criminal
Code. Passive euthanasia is a common procedure in the hospitals, but as yet, no
case of active euthanasia has reached the courts. Old cases on whether a father who
is a Jehovah’s witness may legally stop the physicians from transfusing blood into
his child in order to save its life were resolved in favour of the child’s life.

Although Greeks are in their absolute majority Greek orthodoxes, they are not
generally religious practitioners and they visit the Church only two or three times a
year (Easter Saturday, Christmas etc.). The new statute by the Greek government
abolishing the registration of the religion for the Greek identity cards was met with
great resistance by the Greek Church, which did not hesitate to call for a great
demonstration in Athens, where four million people from all over Greece declared
their opposition to the statute. The Church also managed to secure the signature of
three million people against the law. However, constitutional order dictated that the
government have the power to enact laws such as the statute banning the registra-
tion of the religion on the identity cards. The church’s refuge to the President of the
Republic in the autumn of 2001 was to no avail, as he sustained the constitutional
order and declined to propose a referendum on the matter. People generally did not
seem to care much about what is written on their identity cards. Had it not been for
the major opposition by the head of the Church, chances are that the statute would
have been met with indifference by most of the Greeks. The same indifference for
matters of pure form, as also the true sentiment of a truly religious people, surfaced
after these events in 2001. The Greek Church is autonomous, in the sense that it has
own property and administration.

Greece — a litigious society? Judging from the number of cases in the courts’
dockets, Greece is a country where too many disputes end up before a judge. As
yet, there is no legislative institution of alternative dispute resolution, although
some cases are resolved by arbitration (usually, important commercial cases). The
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time necessary for the ultimate resolution of a case may even reach a decade. For
these reasons, the new statute by the Ministry of Justice, voted by the Greek
Parliament in 2001 (L. 2915/2001), abolished certain procedures (most importantly,
the interlocutory decree, which allocated the matters to be proven and the relative
burdens of proof between the litigants, for cases pending before the Multi-Member
District Courts). It is expected that the result of this statute will be an important
abbreviation of the final resolution of a very large number of cases. The fact
remains that the relatively low cost of the filing of an application for review by the
Supreme Court and the Council of State, coupled with the flexibility of the legal
grounds conditions for review form a major pro-litigation factor. At the moment,
though, these problems in the administration of justice are being addressed and we
expect a number of measures against them.
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§2. Primacy of Legislation and Codification

25. Greece is a civil law country. Article 1 of the Greek Civil Code provides that
the sources of law are legislation (the statutes) and customs. We do not find any
rule of priority in the text of the article, between legislation and customs; however,
there is no doubt that the most important source by far is legislation. The funda-
mental and most powerful source of the law is the Greek Constitution, voted in
1975 and amended in 1985/1986 and again in 2001.

The State has the exclusive power to create laws, because the use of customs as a
source of law is severely limited. The Greek Parliament also has the exclusive
power to vote statutes. Due to the immense needs for regulation of specific matters,
which the Parliament cannot meet, the Parliament may vote for a framework-law
(‘vopog—mAaiowo’, in French ‘loi-cadre’), thereby instituting the general guide-
lines for a legislation to follow, by lower competent authorities.

Statutory law and customs are not the two exclusive sources of law; the generally
recognized rules of international law are, according to the Constitution (Art. 28
Sec. 1) a source of Greek law, moreover a source that ‘predominates over every
contrary provision of law’. Also, international treaties, from the moment that they
are ratified by statute, also become a part of internal law. The rules of these treaties,
after their ratification, also predominate over every contrary rule of (internal) law.
Therefore, international law plays a very important part as a source of law. Greece
is a country that deeply respects international law; only international law rules that
contravene the Greek Constitution cannot prevail over it as rules of law.

26. Therefore, the order of the sources of law according to their power is as
follows:

a. constitutional provisions

b. generally recognized rules of international law and the rules of international
treaties ratified by statute

c. statutes voted by the Parliament and customs

d. presidential decrees (by the President of the Republic) which contain rules of
material law

e. rules of law enacted by other organs or bodies, by special authorization of the
Parliament (usually these rules are enacted by organs of the executive power, as
the Ministers, administrative agencies etc.)

A distinct source of law in Greece is European community law. This is not only
true for the initial conventions, founding the European community but also for the
secondary European community law, that is the regulations, directives etc. issued
by the European community. The European regulations do not need any ratification
by the Greek Parliament, but are valid in Greece from the moment they are enacted;
the directives, however, need to be transformed as internal statutes through a
certain instrument (statute voted by Parliament, ministerial decree etc.) and their
validity when compared to other internal laws will depend on the relative validity
of this instrument.
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The question of whether the Greek Constitution or the European community laws
is the highest source of law has not had as yet an unequivocal answer. Especially
the jurisprudence of the European Community Court (Avkaotipro Evpwnaikav
Kowvonjtwv, AEK) has been supported as being higher in power than the
Constitutions of the various European community countries, as this Court invokes
arguments from international law, interpreting European law as a common, uniform
and mandatory to all European community member countries and as a law essen-
tially restricting the principle of the nations’ sovereignty. In Greece, the supremacy
of the Court’s jurisprudence over the Greek Constitution has been debated.!

1. The Greek Parliament, which voted for the membership of Greece in the European
Community, did not have the power, also, to amend the Constitution, as any constitutional
amendment has to follow a certain procedure and there exist also constitutional provisions that
are not subject to amendment. The Greek Constitution has not granted any competence to the
European community organs to amend our constitutional provisions. These and other legal
reasons lead to the opinion that there is no higher source of law in Greece than the Greek
Constitution, see Stathopoulos in Stathopoulos M. & Avgoustianakis M., eds., Introduction to
Civil Law, 1992, p. 33.

I. MAJOR GREEK CODIFICATIONS

27. Greece has a large number of codified statutes, the most important of them
being the following:

The Civil Code

The Code of Civil Procedure

The Criminal Code

The Code of Criminal Procedure
The Commercial Code

The Military Criminal Code

The Code on Civil Servants

The Code of Greek Citizenship
The Agricultural and Forest Code
10. The Code on Private Maritime Law
11. The Code on Taxation of Income
12. The Code on Stamp Taxes.

Bk i e [ [ g R O B

The Constitution provides for a special procedure on the implementation of codes
(Art. 76). The above codes have been enacted for a considerable number of years
and have fulfilled their purpose as clear and stable regulation. Their amendments
have been rather limited.!

Customs though are very rarely a real source of law. A custom is a rule of law,
which has been observed for a long period of time and has always been regarded as
just. This second condition means that the members of the society, who have been
observing this rule, also believe that the rule is correct (opinio iuris and
necessitatis). Customs, under Article 1CC are primary sources of law, In reality, the
current legal system leaves a very small space for the operation or the development
of customs. Customs could seldom have any practical significance at all, as they do
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for example in the case that a custom results in a fixed solution in a matter, which
had previously been under dispute, through a series of identical court judgments, as
far, of course, as there is also opinio iuris. Customs of minorities in Greece, when
they conflict with internationally recognized rules and with Greek, moral and public
order rules, are not recognized as law.2

1. A major amendment of the Civil Code occurred in 1983 (L. 1329/1983), when articles of
family law were replaced to reflect, among others, the equality of the sexes and the protection
of women’ rights. The main points of the amendments were:

a. the abolishment of the codified status of the father as the head of the family

b. the enactment of the ex-spouse’s right to a fraction of property acquired by the other spouse
during marriage

c. the enactment of divorce by consent and of no-fault divorce (‘automatic’ divorce when the
spouses have lived apart for four years — irebutable presumption of irretrievable breakdown)

d. the equation of legal treatment of children born in and out of wedlock, for children born out
of wedlock who have been voluntary or judicially recognized by the father.

See in detail, Koumantos G. and Papachristou T., A Guide to the New Family Law, 1983, also
Georgiadis A., and Stathopoulos, Civil Code Commentary, Family Law, Vol. VII, 1991,
Vol. VIII, 1993. In 1982, L. 1250/1982 instituted the civil ceremony of weddings as a valid
alternative to the ecclesiastical form.

The Greek Civil Code, which is now more than 50 years old, has generally been a success as
a legislative instrument. Family law was essentially the only part that had to change at some
point in time, as the Greek society changed in its turn. The success of the Civil Code is due to
the comprehensible and systematic nature of its articles, to the generality of its provisions,
which afford the judiciary an ample opportunity of interpretation and to the general clauses of
the Code (mainly, the principle of good faith, Art. 288 and the principle against the abuse of
rights, Art. 281). Perhaps the most ‘successful’ article is Art. 57 CC, on the (independent) pro-
tection of personality.

2. Argument from Athens Multi-Member DC 3100/1999, NoB 1999, 1600. The custom of the
Roma people, that the man who has had sexual relations with a woman is obliged to mary her,
is not recognized as special customary law in Greece, as it conflicts with the internationally
recognized principles of law and with the moral or public order rules. See also relative com-
mentary, by K. A, Christakakou, NoB 1999.

II. OPINIONS BY ADMINISTRATIVE AGENCIES

28. Another source of legal rules has lately been the opinions issued by the
administrative agencies, created by statute, as, for example, the Authority for the
Protection of Personal Data. These agencies are independent and enjoy a wide
range of powers, to legislate and to impose administrative penalties etc. This is a
novelty in Greece and it would be challenging to see how rules by these agencies
are going to be created, along with the traditional legislative power of the Greek
Parliament. A close inspection of what happened, years before, in the common law
world, where administrative agencies have been born many decades ago, would
offer us some vague signs for the future.

III. JURISPRUDENCE

29. As a civil law system, the Greek system does not regard jurisprudence as a
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source of law. Not even the decisions of the Supreme Courts, such as the Areios
Pagos (the supreme court for civil and criminal justice) or the Council of State (the
supreme court for administrative justice), are considered as having any power as
laws at all. Judges do not legislate; judges apply and may also — indeed are obliged
to — interprete the laws. Their opinions in a case are binding, but for the particular
case in question only — there is res judicata only for that case. Another judge, con-
fronted with similar facts, may interprete the applicable law differently and issue a
different opinion.

Still, the influence of the judgments of the higher in rank courts should not be
underestimated. No matter what is the personal opinion of a judge on a certain
question of law, where there is a stable relevant opinion in, say, a series of Supreme
Court decisions, more probably than not the judge will adhere to this opinion, or
else the judgment will, again, more probably than not, be overturned on appeal. So,
trial lawyers do not ‘stick’ to the Code’s provisions, but always research the
Supreme Courts opinions on the legal questions involved. Therefore, the impact of
the higher courts jurisprudence is very strong, no matter what legal theory may
support on sources of law.

IV. LEGAL THEORY

30. The work of the lawyers and the theorists of law is also not considered as a
source of law, even if, in fact, there are certain authors who are influential and who
are constantly cited, in the judicial decisions, along with the Code provisions. Their
work, anyway, is of course important in helping the judges to interprete and apply
the laws correctly.

Lastly, the general principles of law (for example the principle of good faith, the
principle of the protection of the most vulnerable party etc.) are not sources of law.
The real source of law is the written legal provision, which expresses these general
principles of law (as for example CC 288, for the principle of good faith).
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§3. Public Law, Private Law and Torts

31. In Greek law, the distinction public/private law is crucial and is reflected in
the most powerful source of Greek law, the Constitution, where Article 94C explic-
itly refers to ‘administrative disputes’ as opposed to ‘private disputes’, and also
institutes two classes of courts, the civil courts, competent to hear private actions,
governed by private law, and the administrative courts, competent to hear actions
governed by public law.! The standard determining whether public or private law
shall govern a particular legal relationship is whether one of the parties is a public
authority and, additionally, whether this party acts in the capacity of a public
authority, exercising public power in a relationship where there is no doubt that this
authority is the sovereign party. This public power is sometimes called imperium, a
Roman term surviving until today; the question is, therefore, whether the State
exercises this imperium in its relationship with a citizen.

When the State orders a citizen to pay taxes, the State certainly exercises its
sovereign power over this citizen. On the other hand, a University, which is a
public authority, may rent a building; the relationship, though, between the landlord
and the tenant (the University) in this case shall be governed by the principles of
the private law on leases (the Civil Code’s relevant articles); this is so, because it is
considered that the University does not exercise any public authority (imperium)
when it rents a building and both parties are deemed to be engaged into a private
law relationship (‘oxfom Ldiwtlkol dikaiov’) — the parties are equal in power.
The same is true when a citizen trespasses on public property and the State files a
claim for damages, these damages being the equivalent of the rent that the tres-
passor would pay, had she rented the space legally. There again, the State and the
trespasser are said to form a relationship of private law. Answers to these questions
have not been clear-cut in the past, unfortunately causing many miscarriages of
Justice, when the courts selected held sometimes that they were not competent to
hear the suits, as public law related controversies belong to the administrative
courts and private law to the civil courts. Sometimes the Council of State or the
Supreme Court of Civil and Criminal Justice, Areios Pagos, had to resolve specific
questions, after many years of disputes whether certain relationships involving
public authorities nevertheless belonged to the civil courts and were governed by
civil law.

1. The criminal courts apply criminal law, which definitely belongs to public law. The judges are
the same persons in civil and criminal cases, applying civil and criminal law depending on the

case they hear. The district attorney is added to the panel of judges in criminal court days. So,
the distinction between courts applying private law and courts applying public law is not so

sharp.

32. That the line separating private from public law is grim is today in every
legal order a fact. This is evident especially in Greek environmental law, which
started as a branch of public law in Greece.! It was soon understood that the private
civil law could be an effective tool against environmental torts, especially through
the general clause of Article 57 on the protection of personality. So, what began as
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a fundamental constitutional right, the right to the environment (explicitly recog-
nized in the Art. 24C, ‘the protection of the natural environment is an obligation of
the State’) as a right of the citizen towards the State, was transformed into, or at
least seen also as, a private right of the citizen against the environmental tortfeasor.
The end result was that, in theory, both public law and the private law (Art. 914CC
on torts, Art. 57 on personality) were seen as applicable towards the protection of
the environment in close connection with each other.? The case of an environmental
tort is, therefore, an intermediate case of a tort satisfying in principle the conditions
of (private) tortious liability, but also heavily bearing the sign of public law.

14. See Karakostas L., Environment and Civil Law, 1986, Siouti G., Environmental Law, General
Part, Public Law and Environment, 1993.

15. See Stathouli S., Public and Private Law: Two Laws Fighting Each Other in Protection of the
Environment Cases?” EnvLRev 1, 1999, p. 31.

33. The law of torts in general is a classic part of private law, dealing with
wrongs (that caused injuries) between private persons. If a public person caused,
instead, an injury to a private person while acting beyond her duties as a public
official, the question arises whether it is possible to file a private law suit against
this public person for damages; and the answer is positive. Article 105 of the
Introductory Act to the Civil Code provides that the State is, along with the respon-
sible officer of the State, also jointly and vicariously liable in damages for this tort.
What I want to stress here is, though, that, even if it is the State that will play here
the role of the defendant, the relationship between the State and the victim of the
tort is a relationship of private law and shall be governed by private law. There is
no question that the State official, who acted in her public authority, but beyond her
duties, is personally liable in damages, but with the following condition: that the
law or the statute or the rule etc., that the plaintiff complains that it has been
breached (this as a satisfaction of the condition of wrongfulness/illegality for pur-
poses of the foundation of a damages claim) was not a law/statute/rule aiming at the
protection of the good of the public in general, nor a law aiming at the protection of
the State’s interests — this rule, in short, must have been designed to protect an indi-
vidual in the plaintiff’s position and not just about everybody. An incidental harm
to individual interests does not suffice.

34. If the above is correct, can we speak today in Greece of ‘constitutional
torts’? This is a term coming from the common law, especially the jurisprudence on
the well known Section 1983 (42 US), which provides that ‘every person who
under color of any state law subjects or causes to be subjected any person to the
deprivation of any constitutional rights shall be liable to the party injured in an
action at law, suit in equity or other proper proceeding of redress’. This is regarded
in the US as a species of tort liability, founded in as early of 1871, liability of a
public official who commits a tort ‘acting under color of law’. The term ‘constitu-
tional tort’ in Greece today would probably cause an immediate negative reaction,
as if there is something left untouched in our public law, it has to be the
Constitution. A tort is a private wrong; the Articles 1-25 of the Constitution, our
human rights list, are the embodiment of the citizen’s defense against the State.
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After all, Article 105 of the Introductory Act to the Civil Code, which is the tradi-
tional ground of liability of the State for the illegal act or omission of a public
official, who is also jointly responsible, who committed a tort against a citizen,
never reaches as far as a ‘constitutional tort’, at least in its American sense. It
covers situations where the public official, or the public authority in general, for
example, neglected to take the appropriate health and safety measures to protect the
animals of a certain region which died as a result, or where a teacher neglected to
supervise a student who suffered injury in the school, where a judge was paid a
salary calculated under a unconstitutional statute. The fundamental restriction that
the action has to invoke the breach of a legal provision not existing to protect the
public in general, but (as an interpretation) a provision that somehow is linked
specifically with the person of the victim also seems to leave outside the scope of
the protection of 105ILCC a very wide range of cases. This article was one more
sword for the victim, who could elect to sue the State instead of a, say, poor public
official; but if the Greek State was to be responsible in damages, perhaps because it
is also a State as poor as its officials, especially in 1941 when this Act was passed,
then there should be a clear limitation of this liability in benefit of the State. The
unquestioned jurisdiction of the administrative courts in these cases also points
towards an approach of public law of the relevant cases, even if their substance is
governed by very well known concepts of traditional tortious liability (loss; causal
connection etc.) — moreover, the article is titled ‘Civil Liability of the State’.

35. Lastly, after the question of whether a citizen may sue a public official for a
tort, a relevant but exactly opposite question arises, whether the citizen may sue
another citizen for an offense traditionally committed by public officials (something
like an unlawful search and seizure, a breach of the confidentiality of correspon-
dence, an unlawful deprivation of freedom etc.). Under the old theory of the ‘appli-
cability of constitutional provisions in private law relations’, ‘tpitevépyera’ (a
German theory of ‘Drittwirkung’, borrowed in Greece), fundamental constitutional
clauses were also applicable in private law relations, either by themselves (theory
of absolute applicability) or through the general clauses of the civil law (theory of
relative applicability), as far as the interpretation of these general clauses of private
law permitted this applicability. This was, in effect, a legal method used to achieve
the effect of a constitutional protection, ordinarily designed to protect the citizen
from the State, as a tool of protection from the injurious actions of a private party
(acting, of course, as a private party). So, if someone breached another’s privacy, in
the suit against the offender the victim could invoke Article 9 of the Constitution on
privacy, either alone, if the absolute version of the theory was accepted, or through
Article 57CC (the claim in this latter case was that Article 9C was applicable
through Article 57CC, on the protection of personality). This theory was useful in
cases were we had a lack of legal rules on the case and needed to invoke the consti-
tutional provisions in private law actions. But this was just a legal method, a certain
interpretation, not necessarily accepted and applied by every judge; this was a
method liable to a number of possible exceptions and, in some cases, highly subjec-
tive. In the last revision of the Constitution of 2001, the Parliament explicitly incor-
porated the theory now as part of the Constitution itself, accepting the direct
applicability of the provisions and resolving an old problem in our constitutional
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and private law jurisprudence. Article 25, in the chapter on individual rights, was
replaced by the following clause: ‘Human rights as rights of an individual and as
rights of a member of society and the principle of the social State of law shall be
guaranteed by the State. All organs of the State shall secure the free and effective
exercise of human rights. Human rights are applicable in all relationships between
private parties where feasible...” There is absolutely no room left, after this revi-
sion, for an interpretation of human rights as applicable only between the State and
the individual; only those human rights that, by their nature, can only be violated
by the State do not bound a private party as such.

What remains to be seen is the effects of this revision. First, it freed the plaintiffs
complaining of an offense that resembled a constitutional offense by a public
officer, but committed by a private party, from the task of invoking a whole theory
to sustain their claim. If the constitutional articles, especially the human rights pro-
visions, are simply, in and by themselves, applicable in private law relations, the
result has to be a new ‘branch’ of private law: constitutional torts, not in the Anglo-
Saxon sense (torts committed by a public official acting under colour of law) but in
the sense of a violation of a constitutional right by a private party, against another
private party.!

1. Seep.152.
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§4. Relationship Between Torts and Criminal Law

36. In old times, there was in fact no difference between a ‘tort’ and a ‘crime’ —
these legal classifications did not exist. In ancient Greece, every wrongful act was
in essence criminal, as the offender had to pay damages to both the victim and the
State. Criminal law did not form a separate branch of law until much later. Even
today, the teacher of law finds it hard to explain what the difference in nature is
between an act that constitutes a ‘tort’ and an act that constitutes a ‘crime’; that the
intentional destruction of another student’s pen, for example, is a ‘crime’ is difficult
for the criminal law class to believe, and if the wrongful killing of a pedestrian is a
tort and a crime, what is the need for two classes of wrongful behaviour, when the
one coincides with the other so often? The teacher goes on to explain the very large
number of instances, where, in Greece, both civil and criminal courts deal with a
case, usually staying one procedure until the other one has produced a certain judg-
ment — it certainly sounds unnecessarily perplexed, and it is also strange that one
act may be, at the same time, a breach of contract, a tort, a crime and also may fulfil
the conditions of unjust enrichment (not to mention any other causes of action).!
Therefore, the complex system certainly needs strong justification.,

But before attempting this justification, we may start with some very clear legal
differences between a tort and a crime. The main difference between them is the
consequences of each: compensation for a tort and penalty for a crime. The main
purpose of the law of torts is to compensate the victim for the loss the victim suf-
fered. The person of the tortfeasor is irrelevant, as is, generally, the degree — and
sometimes even the existence — of the tortfeasor’s fault. The basic purpose of the
criminal law is (general and specific) deterrence — not compensation. Criminal law
protects mainly public interests; tort law protects private rights and interests.

1. The situation is no different in the common law world: “...Even though today tort law is recog-
nized as a proper subject, a really satisfactory definition of a tort is yet to be found...tort is a
field that pervades the entire law, and is so interlocked at every point with property, contract
and other accepted classifications, that, as the student of law soon discovers, the categories are
quite arbitrary...’, Prosser and Keeton, id., pp. 1-3. ‘

37. The foundation of a tort and a crime is quite different. No crime exists unless
there is a special criminal provision (i.e. a Criminal Code provision) to institute it;
this is a constitutional provision. Criminal law is, therefore, casuistic, while any tort
may be founded in the general clause 914 of the Civil Code. The interpretation of
this general clause permits the acceptance of illegal behaviour as tortious, even
when the same behaviour was not accepted as tortious before; no such interpreta-
tion of criminal law provisions is allowed. There can be no crime by analogy to
another crime already provided for in the Criminal Code, or in another special
criminal law (principle of nullum crimen nulla poena sine lege scripta, Arts. 7C,
1CrC).

As a principle, almost every crime qualifies as a tort; tort is a wider category of
wrongdoing, which generally includes all crimes. The same act or omission may
constitute both a tort and a crime, as e.g. theft, although torts cover a wider specter
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of cases. There are many torts that do not constitute crimes, as i.e. the negligent
damage of the property of another. Also, there can be a crime, which does not con-
stitute a tort, as i.e. an attempt to murder that did not cause any loss. This action,
still, would be a wrongful act (a wrong) but unable to generate an obligation for
compensation. But these last cases, of course, are very rare.

38. Criminal liability always presupposes fault, intention or (more rarely) negli-
gence. Tortious liability is independent from the intention or negligence of the tort-
feasor; even slight negligence is usually enough to sustain liability. Also, only
tortious liability can be strict (no-fault liability).

Criminal liability is strictly individual; it cannot be transferred to another or
inherited. Tortious liability is generally transferable (with the exception of the claim
to compensation for non-economic loss, so called ‘moral harm’ — this claim is only
transferable after it has been successful in court).

39. To return to our initial question, how to justify the two branches of the law of
torts and criminal law, when they overlap so usually, we have to return to the essen-
tial difference between a tort and a crime. This difference is not qualitative but
quantitative. A behaviour that happens to offend the legal order ‘too much’ will be,
at a point or another, criminalized. But a tort is no different in essence from a crime,
it is only less ‘offending’. This ‘less’ depends on the value harmed by the relevant
behaviour (is it an absolute value, like freedom, life etc., or a less important one?),
the intensity and kind of the injury (threat or concrete injury? is it a behaviour con-
tributing to a general social dysfunction?) the means selected by the actor and, last,
the actor’s psychological connection to these injured interests and values.

40. Regardless of the classic civil law theory, that the purpose of the law of torts
is only to compensate the victim, and not to deter or punish the tortfeasor, the
amounts of money satisfaction for non-pecuniary losses have been rising lately, so
as to permit the thought that at least deterrence was in some way in the ‘mind’ of
the courts. More explicitly, among other factors determining the non-pecuniary
damages award in consumer class actions for products liability (L. 2251/1994, Art.
10), is listed (as last) the need for both specific and general deterrence — a notion
traditionally criminal. The instances where an award of punitive damages is permit-
ted mark a clear departure from the traditional hostility of the civil law towards any
other aim but compensation.

41. Actions for crimes and civil wrongs are brought before different courts
where different procedures are followed. We have to note, though, that the same
judges handle civil and criminal cases, changing their ‘hats’ as criminal or civil
judges according to the cases. Only District Attorneys have nothing to do with civil
disputes. Only statutory crimes are actionable; the Constitution itself states that
there can be no crime and no punishment without written and certain law. Tort lia-
bility, in contrast, depends on the interpretation of a general clause and covers a
wider spectrum of cases. The standard of proof in a criminal court (beyond reason-
able doubt) is much higher than the standard of proof in a civil court (more proba-
bly than not). As an exception, the victim of a crime may sue for damages before
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the criminal court (Art. 63 CCrPr); this is also the only case where the criminal’s
court judgment is res judicata for the civil court as well.

Lastly, we should note that in personal injury cases, which form a large Section
of all tort suits, the usual procedure for the victim is first, or at least simultaneously,
to file a (criminal) complaint against the offender. In medical malpractice this has
become almost a norm. The criminal court then rules on the question of criminal
responsibility and the civil action follows. The outcome of this is that civil respon-
sibility is in essence determined according to the rules of a criminal suit, most
favourable to the defendant (higher burden of proof, stricter procedural rules etc.),
because if the defendant is found not guilty in a criminal action for personal injury,
then the civil suit against this defendant is barred (res judicata on the question of
responsibility). Of course, the plaintiff may always pass the criminal complaint and
proceed directly with a civil suit; however, the advantages of ‘pressing’ a defendant
with a criminal case against her usually make the lawyers file a criminal complaint.
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§5. Civil Law, Commercial Law and Torts

42. In Greece, commercial law is a special branch of law, quite apart from civil
law. Commercial law regulates business relationships, with company law as one of
its major components; also, commercial law regulates generally business relation-
ships. The Commercial Code is a collection of statutes on companies, unfair com-
petition etc. The same civil courts have competence over commercial law matters
and that in cases on, for example, unfair competition, the applicable law is not only
the particular statute, but also the civil code article of torts (Art. 914CC etc.). It
follows that there is a close connection of commercial law and civil law, not only in
terms of courts, which is a procedural matter, but also in terms of applicable mate-
rial law, which is a substantive matter. We could compare broadly the situation with
the applicability of the general civil law of contracts on every commercial contract,
no matter whether the parties are, or are not, businessmen under the law. So, again,
when a case of unfair competition comes before the court, the court shall determine
loss/injury, wrongfulness, causal connection etc. according to the teachings of the
law of torts (as unfair competition is a tort) and, of course, of any special rules of
commercial law.

I. UNFAIR COMPETITION AND TORTS

43. L. 146/1914 on unfair competition institutes, in fact, a special tort, the tort of
unfair competition. The Unfair Competition Law protects not only the competitors,
but also the consumers. The question is, however, whether the consumer, and not
only the (fair) competitor, has a direct action against the unfair competitor. If the
tort law is without any qualification applicable, then a claim against the unfair com-
petitor to cease her illegal behaviour and a claim for damages is offered to an
offended consumer. Until now, however, this position has not been accepted and the
consumer has to invoke other causes of action, apart from L. 146/1914. Legal
theory has, however, supported the direct claim of the consumer against the unfair
competitor and this opinion has gained some ground.

Intellectual property and torts is explained in detail in para. 247— 255.
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§6. Torts and Property Law

44. Property law is a branch of the civil law. It is mainly contained in the third
‘book” of the Civil Code, titled ‘Property Law’ and deals with the real rights of
people over chattels and real property. The law of obligations, the law of property
and the law of inheritance consist the body of the (general) law of the estates
(reprovoraxd dikouo).!

Apart from the special claims that the property law offers the person who had a
proprietary interest in a thing, a claim in tort will also be sustained where a thing
was tortiously taken from its owner of legal possessor or a thing tortiously suffered
damage. This claim is a claim in tort, quite separate from a claim in property
aiming at the return of the thing to its owner or legal possessor. Still, the possessor
may not ask for damages instead of the return of the thing to her, unless this return
is impossible for some reason (e.g. complete destruction of the thing), or the return
is not any more in the interest of the owner/possessor. Articles 987CC and 989CC
explicitly mention the possibility of a claim in tort in the above cases.?

Article 1097CC, an article in the part of the property law on the protection of the
owner, refers to liability for the destruction or worsening of a thing. This liability
depends, among other factors, on the intentional or negligent nature of the illegal
possessor’s act, of the time of the destruction or worsening (before or after the
lawsuit was served) etc. The question whether this claim, under Article 1097CC,
concurs with a claim under Article 914CC (whether the owner may file a suit on
both these claims-tort and special protection of property cause of action) is one of
the most hotly debated questions in the Greek civil law. (The same debate relates to
the concurrence of the claim under 1097CC and the claim of unjust enrichment,
Article 904CC). The view that the Article 1097CC provisions are special and there-
fore, exclude the general tort claims caused so many problems that its supporters
admitted a great number of exceptions. The view for the concurrence of these
claims has been increasingly accepted. The truth is that, when the conditions of a
claim in tort (illegal culpable behaviour causing a loss) have been met, there is no
scientific reason to support that, because another action may co-exist, the injured
party is denied the protection of the law of torts. Lastly, because it is in the very
text of Article 1099CC that, if a person acquired the possession of a thing with an
illegal act, then this person is liable in tort for every loss (even for losses not
causally connected with the act), it follows that the owner of a thing is always
afforded the protection of the law of torts against an illegal possessor, as above.

1. This classification stems from the Roman law distinction between the law of persons and the
law of things ius quod ad personas pertinet and ius quod ad res pertinet. We have to note,
though, that a thing was, for the Romans, not only an object with an individual natural exis-
tence, but also every right, property right, contractual right etc. French and Austrian law are
closer to this division of the civil law, but the Greek civil law followed the German five parts
system, as the Greek legal science followed the German Pandektists in the interpretation of the
Byzantine-Roman law.

2. Also, Art. 1132CC protects the right to an easement and provide for compensation, if this right
was tortiously injured.
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45. A noted omission in the Greek tort law is the absence of a claim in tort for
trespass to land or for trespass to chattels, when the owner of the land or the chat-
tels has suffered no loss (‘Cnuia’), as loss is accepted and interpreted in the Greek
legal science today. The absence of loss defeats instantly any claim in tort. The
common law action, though, for trespass to land could be maintained without proof
of any actual damage; only the common law action on the case for trespass to land
required proof of actual damage and could not be maintained without it. In both
cases, loss or no loss, the action for trespass is, and was, in the common law world,
designed to protect the interest in exclusive possession of the land in its intact phys-
ical condition.! The case of a wrongful entry in another’s real property is the classic
example of the tort of trespass, and these facts could never support a claim in tort in
Greece. In Greek law, if someone walks through another’s garden, the owner has no
claim in tort against the trespasser, indeed, usually, no claim at all, unless this con-
sists a repetitive behaviour, in which case the owner may sue and ask that this ends.
On chattels, trespass to chattels in the common law world is the act of committing,
without lawful justification, any act of direct physical interference with a chattel
possessed by another. In Greece, mere interference with another’s chattel, without
loss (as loss is understood, analyzed and accepted by the courts and legal theory
today, in the torts context) cannot sustain a claim in tort.

1. Prosser and Keeton on Torts, fifth edition, 1984, p. 77.

46. The result of this comparative analysis is that the Greek law affords protec-
tion to the owner who suffered trespass but no loss through other civil law provi-
sions, as those designed to protect possession or ownership in the relevant part of
the civil law of property, but denies protection through the law of torts. It follows
that in the list of the protected interests in the law of torts, the exclusive possession
of a thing is not protected as such. Additionally, if the owner of a thing is deprived
of its use for a particular time, and then regains it, as in the case where someone
takes your car away from you for a month and then returns it, say intact, then there
is in Greece no tort claim in trespass, not even aiming at an award of nominal
damages. This is the result of the generally accepted purpose of tortious liability in
Greece, namely the compensation for loss suffered and not deterrence, or punish-
ment of the wrongdoer.
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§7. Torts and Family Law

47. Family law, contained in its substance mainly in the fourth book of the Civil
Code, is usually not referred to in the law of torts. Family law is a law presenting
sui generis difficulties and problems, which sometimes reach the very limit of the
law, in the sense that one may claim that it is not the law’s ‘business’ to deal with
the internal problems of a family.! However, family as an institution is so funda-
mental that civil law has always dealt with the regulation of family related matters.
Most of family law has absolutely nothing to do with torts; there are, however,
instances where certain behaviour could constitute a tort, and where this behaviour
is related to family law problems.

These instances are (all under certain conditions): the breach of marital obliga-
tions, the abusive exercise of the right to a divorce and the unjustified canceling of
an engagement. A very interesting, now abolished, instance of tortious liability,
closely connected with the question of marriage, was Article 921CC (damages for
the fraudulent or violent sexual relation and offense of a woman’s honor); lastly,
Article 931 CC is also related to a damages award, for a disfigurement or disability,
which lessen the chances to marry (amended in 1983).

1. “In one case, there was a bitter struggle between two groups of relatives of one family...by the
time the case went to the jury, the opposing lawyers and their assistants were yelling at one
another, as if they were part of the family too. The jurors went out for two days before sending
word that they could not reach a verdict. The judge told them to keep trying. Two more days
passed and there was no decision. This time the Jjudge called them back to ask them what the
problem was. With family members staring daggers at each other, he asked the foreman for an

explanation: Well frankly, your Honor, said the kindly looking old man, we feel this is the sort
of case we should not mix in...’, Grutman, Lawyers and Thieves, 1990, 172.
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§8. Relationship between Contractual Responsibility and Tortious
Responsibility

48. Tortious liability is primary, because it derives directly from the law; con-
tractual liability is secondary, because it presupposes a pre-existing (contractual)
obligation to perform, which is, in cases of breach, usually transformed in a (sec-
ondary) obligation to pay damages, so that the losses by this breach are covered.

The purpose of both cases of liability, contractual and tortious, is (only) the com-
pensation of the injured party. Even tortious liability does not aim, as in other coun-
tries (i.e. the US, where punitive or exemplary damages may be awarded) to deter
or punish the wrongdoer, but only to award to the victim such damages as to restore
him at the position he would have had the tort not been committed. Damages in
both cases, contract and tort are, therefore, only compensatory.

The computation of damages in contract and tort. The nature of damages (com-
pensatory) is, as we said, the same, in contract and tort, but the quantification is dif-
ferent. In contract, the court has to put the successful plaintiff back to the same
position the plaintiff would have been in, had the contract been fulfilled (had a pos-
itive fact occurred); this means that the plaintiff may ask for the profits expected by
the completion of the contract. In tort, the court shall put the successful plaintiff
back to the position the plaintiff would have been in, had the tort not been com-
mitted (had a negative fact not occurred).

Example. A owns land where B promises to build A a house. During the com-
pletion of the plans, B cancels the building contract because she believes that
A is flirting her husband (breach of contract as legal basis of liability). B was
ready and eager to fulfil her contractual obligations. A has to pay as damages
the fees for the plans and the profits B expected to make out of the building
contract. If A had defrauded B, that the state laws allowed A’s plot of land to
be built, whereas the law prescribed buildings in the area (tort as legal basis of
liability), then A would have to pay B only the costs of the preparation of the
plans, hiring personnel etc. but not the profit expected by the contract, because
had the fraud not been committed, there would have been no contract to
execute.

49. Breach of a contractual obligation may, or may not, constitute a tort. This
breach will constitute a tort only if the same act or omission would be a tort even if
there never was any contract at all.! So, the act (or omission) causing the breach
will be examined, for the purposes of discovering tortious liability, independently
of the contract. The main, therefore, case, which may not be characterized as
wrongful/illegal for the purposes of Article 914CC, is the breach of a contractual
obligation. For example, if the debtor does not pay the debt, her failure is a breach
of his contract, but not a tort. Unless an act of breach of contract is illegal, because
this act also conflicts with other rules of law (apart from the rule that one is obliged
to fulfil one’s contractual obligation), i.e. the criminal code provisions, which
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happen to protect private interests etc., the consequences of a breach that does not
also constitute a tort will be governed (only) by the special relevant rules of the
Civil Code on remedies for breach of contract.

However, in many cases the same act or omission that breaches a contract also
constitutes a tort. For example, when the lessee damages the lessor’s apartment
intentionally, this act is not only a breach of the contract of lease, but also a tort,
since it is an illegal act even if the actor is not connected to the victim with any
kind of contract. In these cases, the two claims run concurrently, that is the injured
party can proceed with both of them. The courts have, therefore, ‘found’ both a
breach of contract and a tort when the builder stops abruptly the execution of his
contractual obligation to construct and deliver a completed building,2 when one
issues a ‘bad’ check,? when the employer omits to promote an employee, as dic-
tated by the regulation of work,* when the employer omits to promote an employee,
but other less qualified employees are nevertheless promoted,® when the lessee
refuses to surrender the premises leased after the lease has expired,® when the seller
sold a defective thing, but did not inform the buyer about the defect,” and when the
architect breached the regulations on anti-earthquake protection and built a house
which did not respond to the legal standards (the architect designed the building
with a wrong factor of earthquake aggravation — 0.04 instead of 0.08 to 0.12).8

In both these claims, in contract and in tort, the plaintiff and the defendant coin-
cide; also, the legal aim of both claims, as mentioned above, is (only) to compen-
sate the defendant. The prevailing view in Jurisprudence? is that, in these cases, the
two claims are independent from one another and that each one is governed by the
relevant Civil Code rules. The plaintiff may select any of these two claims, but the
plaintiff will only be awarded compensation once. If one claim is satisfied, the
other claim is extinguished, unless damages are greater than those already awarded,
in which case, the plaintiff may sue for the remaining damages under the other
claim.1% The claims follow their own rules of limitations of actions (5 years for a
tort, 20 years for a breach of contract, generally), but sometimes, the contractual
claims are prescribed earlier. 1!

. AP 986/1995, EEN 63, 821.

. One-Member DC 213/86 EEN 1987, 390.

. Athens CA 1775/91 CommLRev 44, 70.

. Thess CA 789/90, Harm 44, 33.

. AP 935/90 LabLRev 50, 729, AP 2056/90 LabLRev 50, 730.

Thess One-Member DC 1736/92, Harm 46, 707.

Athens CA 9000/88, HellD/ni 31, 159,

. AP 47/1996, NoB 1998, 206.

. AP, in plenary session, 967/1973, NoB 22, 505, AP 18/ 1993, NoB 41, 1069, AP. 47/1996, NoB
1998, 206.

10. Athens CA 3488/80, NoB 29, 110.

11. AP in plenary session 967/1973 and 79/1966.
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50. Another view in legal theory, though, supports! that there are no concurrent
claims in this case, but concurrent (legal) grounds of (one) claim — concurrent
causes of action, but only one claim. The distinctive features of any claim are the
identity of the parties and the relief requested; that the same claim could be
grounded in several legal provisions is irrelevant to its individuality. If the provi-
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sions of these two legal grounds of the claim conflict, as a principle, the provision
that best protects the creditor (i.e. a longer statute of limitations) should apply; still,
all provisions are to be interpreted according to their legal purpose, which does not
rule out the possibility that, if necessary, the provision that mostly protects the
debtor will be selected.

1. Georgiadis, Law of Obligations 1999, p. 585.

51. In conclusion, the following are the main differences between a claim in
contract and a claim in tort:

1. Burden of Proof: in contract, the fault of the breaching party is presumed (but,
of course, this burden is reversible). Therefore, the burden to prove fault shifts
to the defendant, the party who breached the contract, to prove that it was not at
fault. In tort, the plaintiff is generally (i.e. strict liability cases apart) obliged to
prove all the facts that constitute the conditions of tortious liability, therefore
also the tortfeasor’s fault, intention or negligence.

2. Calculation of damages: only in contractual cases may the expected profit of the
contract be awarded as compensatory damages (see above).

3. Non-pecuniary damages (non-economic, ‘moral’ damages): only in tort claims
may this kind of damage be awarded. Under Article 299CC, non-pecuniary
damages may only be awarded if they are especially provided for in law, as they
are in torts and injuries of the right to personality (Article 57-59CC).

4. Fault: usually, the same degree of fault applies in both cases. Still, a tortfeasor is
responsible, even in cases where his negligence was slight, while there are con-
tract or quasi-contract cases where the debtor is by law responsible only for
intentionally or gross negligently caused losses (i.e. donor’s liability, Art.
499CC para. 1), or only for losses caused by slightly negligent illegal actions
(e.g. partner’s liability, Art. 746CC).

5. Statute of limitations: The claim in contract is barred, as a rule, after twenty
years from its conclusion (Art. 249CC), unless a special relevant rule applies
(i.e., six months, Art. 602CC, etc.); the claim in tort is barred after five years
from the time that the injured party learned the damage and the identity of the
injurer (Art. 937CC). But, as a rule, there can be no tort claim twenty years after
the tortious action took place. There are also special provisions on limitations in
certain cases (e.g. products liability: all claims are barred three years after the
injured party was or should be informed of the loss, the product’s defect and the
identity of the producer, L. 2251/1994, Art. 6, para. 13).

6. Vicarious Liability: In contract claims, fault of the third person, the auxiliary
performer of the contractual obligation, is more easily transferred to the debtor
than in tort claims. In a contract case, no special ‘relationship of dependency’
between the auxiliary performer and the main, original debtor is necessary, so
that contractual liability may be transferred by the first to the second. However,
if such a ‘relationship of dependency’ does not exist between the (real) tortfea-
sor and the party sued in tort for his tort, this party is not liable for damages.
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§9. Unjust Enrichment and Torts

52. As is happens with tort and contract, a claim in tort may concur with a claim
for unjust enrichment. Actually, there are cases where an illegal and culpable act
that caused loss to another (a tort) consists also an act that resulted in the unjust
enrichment of another (that is, in an enrichment through another’s estate or an
enrichment that caused loss to another, and also an enrichment that lacked a legal
Justification and is therefore called unjust). The classic case of stealing another’s
property necessarily fulfils the conditions of both tortious liability under Article
914CC and unjust enrichment under Article 904CC.! These two fundamental arti-
cles are only ten articles of the Civil Code apart.

The question is therefore transformed from whether these claims may concur at
all (they may), into when there is a meaning in adding the unjust enrichment claim
to the tort claim, and whether the plaintiff may prefer to select only one between
the two. On the latter question, because today the Greek jurisprudence supports,
contrary to legal science, that the claim of unjust enrichment is a secondary claim,
an auxiliary claim, that is a claim sustainable only when no other claim exists to
protect the harmed party, it follows that the plaintiff in an unjust enrichment claim
will be defeated, if a claim in tort could be applied in her case, but nevertheless, she
did not plead in tort.

1. On unjust enrichment in general, see Stathopoulos M., The Claim for Unjust Enrichment,
Athens 1972.

53. On the practical meaning of adding a claim in unjust enrichment to a claim
in tort, this should be examined in the cases where (even) the (abstract) loss of
the plaintiff is less than the enrichment gained at her expense. The defendant,
that is, gained more through her wrongful act, than the loss she caused the plain-
tiff. In this case, though, the return of the enrichment through Article 904CC may
not be a larger award than the compensation for loss through Article 914CC, with
one exception: the restitution of abstract loss is allowed, under Article 904,
whereas the interpretation of Article 914CC allows for the restitution only of the
concrete loss of the plaintiff. The restitution of an abstract loss, impossible under
the law of torts, is allowed in rare cases, where for example the plaintiff would not
use the car that was in fact used by the defendant, or the plaintiff would not use
her cottage at the beach, where the defendant stayed for a month, or the plaintiff
would not publish and sell her stolen by the defendant manuscript (no concrete
loss of profits). In these cases, the abstract loss (rent for the use of a thing, royal-
ties — at least — for the stolen manuscript) is different from the concrete loss of the
plaintiff (which is in our examples zero). The unjust enrichment remedy is in these
cases the only remedy that could end in restitution, as without (concrete) loss,
there is no tort. This is a situation comparable to the trespass cases; no loss, no tort
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of trespass, no damages. The different interpretation of loss in different parts of
the civil code, although lamentable,! at least offers a remedy to a plaintiff who
suffered abstract, but not concrete losses, from a tort (or any other unjustifiable
cause).

1. See Kallimopoulos G., The Non-Genuine Management of Another’s Affairs, 1978, p. 102.

54. Anyway, there are cases where even the claim for unjust enrichment cannot
help a plaintiff in quite similar situations with the above. If A steals B’s car and
sells it, at a price higher than its market value, then B’s loss is lower than A’s
enrichment. In a case where both claims are sustained, the Court will order the
return of the enrichment through B’s property (her car) to B, but the award may not
be an amount higher than her loss (the car’s market value). This is the absolutely
prevailing opinion in Greek legal theory and jurisprudence. The justification for this
interpretation of Article 904CC, especially of what is ‘enrichment’, is that what is
returned is the real and concrete enrichment at another’s expense; this does not
include the amounts gained because of personal abilities, or work, or other contri-
bution of the enriched party. The concepts of ‘loss’ (even the most abstract loss)
and ‘enrichment’ are not the same; the concept of loss may be abstract in the law of
unjust enrichment (only), whereas the concept of enrichment must be absolutely
concrete.! Another way to state the same idea, is to demand causal connection
between the unjustified act that produced the unjust enrichment and the enrichment
itself; it is supported that, any amount over and above the amount that the plaintiff
could have earned herself, with her own abilities and means, is not causally con-
nected to the enrichment. Therefore, the claim is defeated as to this surplus.

1. See Stathopoulos, in ErmAK 904CC, paras. 21-22.

55. This upper limit of the returnable enrichment as the actual loss suffered by
the plaintiff does not follow from any logical necessity, nor is it an unquestionable
and ethical solution of the problem. The justification that the enrichment at the
plaintiff’s expense has to be her actual loss, that is, in our example, the market value
of the car, otherwise there can be no restitution, is subject to the criticism that the
law of unjust enrichment aims at the return of the enrichments and not at the com-
pensation for losses. To separate from the whole of the enrichment actually caused
through another’s property (because there is no logical reason to support that the
consideration of the sale of B’s car was not the whole enrichment caused through
her property, because of her property) and to award to the ‘used’ plaintiff only what
she could have gained, with her own means and ways, had she been in the position
of the unjustly enriched party, means that the law condones this illegal behaviour
and actually, supports the wrongdoer more than her victim. This could be in the
mind of the drafters of the relevant article of the German Civil Code, as there
(Art. 816, Sec.1, subsec. 1) the restitution of the whole of the enrichment is pro-
vided, without any qualification whatsoever. And the Greek law of unjust enrich-
ment, as this is interpreted by the courts, does not allow the offset between what the
plaintiff gained because of the defendant’s acts (for example, fame, because her
manuscript was published, commercial success despite an unconsented publication
etc.) and the plaintiff’s losses.! The denial of an offset between gains and losses in
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the above situations conflicts with the denial of the return of the whole of the

enrichment to the plaintiff.

At the very least, in cases where the unjust enrichment was also intentional,
the whole of the enrichment should return to the plaintiff. When the courts will
accept this interpretation of the Article 904CC by the Court, then there will be a
clear advantage in adding an unjust enrichment claim to the tort claim under
Article 914CC, when the enrichment was produced by an intentional tort.

1. See Stathopoulos M., The Claim for Unjust Enrichment, p. 201.
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§10. Torts and Other Sources of Obligations

56. The well known four-fold division of the Institutiones of Justinian (obliga-
tions derive from a breach of contract, a tort, quasi-contract and quasi-delict) is not
employed in Greek law. Another division is ‘obligations stemming from the law’,
ex lege and obligations stemming from a contract, ex contractu. The justification
for this proposition is that, in contract cases, what is important is self-commitment
of the parties and the autonomy of the private will, as a morally and constitutionally
guaranteed principle. On the contrary, all other obligations lack any self-commit-
ment and are founded solely on the law. It follows that the standard of the
classification of a particular obligation as an obligation ex lege or an obligation ex
contractu is self-commitment and the expression of a private will to bound oneself;
autonomy or heteronomy are the standard.

I will not attempt here to resolve a philosophical, in fact, and very old, and ever
modern, debate. The classification of all obligations according to the existence (or
not) of a private will of the persons involved is in fact quite objectionable — not the
least because, as noted by the supporters of this standard themselves, it is the law
that gives a contract existence and actionability. Not even because in the interpreta-
tion of contracts one finds or invents a whole series of contractual promises and
terms and obligations that were absolutely never, even remotely, in the minds of the
contracting parties (so there never was any will at all) — not even because there
exists an immense number of contracts where people simply adhere to, in a position

of absolute submission, cases where the very words of free will and autonomy -

sound ridiculous. (This last has served as an argument against the separate exis-
tence of a law of contract and for a law of ‘Contorts”).

57. But the classification under the standard of a private will suffers from
more criticism than the above classic one. The distinction as stated tends to
ignore the different nature of obligations. A contractual obligation, a tortious
obligation and an obligation under unjust enrichment are obligations different in
nature. It is one thing to promise something to someone and then breach your
promise; another thing to violate the law, hurt someone’s rights and cause losses;
and quite another thing to gain unjustly through another’s estate, or injure
someone, and then be obliged to return this enrichment. This difference in nature
may be the cause that the tripartite division has survived for centuries in the
common law world, and ours. I say in ours too, even if typically, these
classifications are not applied in our system. The fact remains that every lawyer
knows that a civil suit for damages will be founded on contract, on tort, on unjust
enrichment or on subcategories of these, like an action for precontractual fault
(close to both contract and tort), or injury to personality (tort), or defrauding of
creditors (tort), or management of another’s affairs (closer to unjust enrichment)
etc. That some claims may run concurrently is a natural consequence of a compli-
cated world; after all, in medicine, the same set of symptoms may point towards
different illnesses, and the same antibiotic may cure more than one; and lawyers
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have contributed to this ‘mess’, manipulating different causes of action so as to
serve their own needs.

38. It is perhaps this manipulation, lamentable as it may sound in theory
(because in practice, a lawyer has to protect a client, and that is that), that has led
some commentators to wonder whether the radical solution of the abolishment of
the categories was not, indeed, a good idea. But the way the system was, and-is,
misused, has nothing to do with the vastly different policy messages the lawmaker
wishes to send, when she classifies an action as a tort and opens the way (in the
common law world, usually) to a suit for punitive damages; the misuse of the
system has nothing to do with a different measure of damages awarded for a breach
of contract, because the injured party had relied upon a broken promise.!
Additionally, it is not any more accurate, today, in Greece, to claim that we have a
general part of the law of damages, applicable in all civil suits, and that an award of
damages has always the same purpose (one and only, compensation), regardless of
the cause of action behind it. The objective of deterrence, for example, as foreign as
it used to be in the Greek civil legal order, has entered the picture of the Greek civil
law, through at least three statutes, which permit quasi-punitive damages for a
certain tort (violation of intellectual property and breach of statutory obligations to
safeguard personal data). But the standard of classification, again, is not to be found
at the ‘end’ of the cause of action (purpose of damages) but at the very beginning
(nature of the wrong): to ignore the different nature of the legal beings that are
called causes of action, to ignore the different characteristics of the different
wrongs, and, in consequence, the different responses the legal system needs to give
to every one of them is, I believe, perhaps something we should avoid.

1. Another classification of the most important legal causes of civil action is:

contract

. tort

precontractual fault

deception of faith that a valid legal act was concluded

a direct contract for damages (an insurance contract)

the law: all cases unable to be classified in one of the above classes and

g. risk liability.

See Georgiadis, Law of Obligations, id., pp. 138—139. This classification, I think, is rather a
presentation of the most usual legal grounds of tortious liability in the Greek Law of
Obligations and did not aim at clarifying the standard of their separation.

e oo o

59. I also wonder whether the notion of a private will (serving as standard to dis-
tinguish an action ex contractu from all other actions) is totally lacking in an action
in tort. After all, to take an automobile accident, one knows when one drives that
one may collide with another car, and the undertaking of this task has to mean that
there is, or should be, a will to bear the consequences of one’s actions — an implied
will, let us say, but at least as good as an implied will in implied contract cases, to
engage in some action and take risks. A citizen may know much more positively
that she will have to pay damages, if she injures a pedestrian, than that she will
have to pay a number of hidden costs in a contract with a bank (in the latter case,
she may be much more surprised to read the Bank’s complaint and discover what
she had in fact promised); and a physician may be much more aware of the possi-
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bility of a malpractice suit for negligence, than a contractual suit for breach of an
implied contractual clause in the physician-patient contract that promised certain
information. That I drive, or that I practice medicine expresses my private will to
bear certain consequences — no Court will seriously listen to me, if I claim that I did
not know of my possible liability in tort. In short, and to end a philosophical discus-
sion not totally in line with a monograph on law (and not philosophy), it is highly
debatable that a private will and a person’s autonomy are unrelated to a claim in
tort, as we all live in the society of others, as citizens, and we all are bound by sets
of rules that are in principle, in theory, the result of our collective private wills
(because we sent the members of the Parliament to the Parliament to vote these
rules). So, the political reality necessarily embraces the legal one! — and any clear-
cut distinctions like ‘here is the will’ and ‘here is the law’ are at least, put into some
doubt.

1. See, for example, one of the four great charters of English liberty (3 Car. 1628) establishing
that ‘no man be compelled to make or yield any gift, loan, benevolence, tax or such like charge
with common consent by act of parliament’. It is our collective consent that legitimates the
validity of all statutes, and it is the statutes that legitimate the validity of our wills. This is,
therefore a constant interaction and it is impossible to clearly separate the law from the will.

60. It follows that the triangle contract — tort — unjust enrichment (I classify
quasi-delicts with torts) holds true in essence in both common and civil law worlds.
One wonders, however, whether it is the Anglo-Saxons, who have as entirely sepa-
rate these laws, the law of contracts, the law of torts and the law of unjust enrich-
ment (or law of restitution), or us, who have a (general civil) law of obligations, in
which, regardless of the particular cause of action, damages, causal connection and
fault are dealt with in the same articles. This may sound as a matter of an individual
legal ‘taste’, but of course it is not. That it is not just a matter of taste is much more
evident in the common law world, where, for example, you can ask for punitive
damages in principle only in a tort claim. A similar restriction exists in the Greek
law of damages: you can ask for damages for moral harm (non-economic loss) only
if your claim is founded on tort (or injury to personality, a tortious action in
essence). A breach of contract will not suffice. The conclusion of these few initial
observations is that, again, even if we, in Greece, declare that our law of damages is
the same, a general part, for all civil causes of action, some rules do change
depending on the suit’s nature-not to mention the whole jurisprudence on contracts,
or torts, or unjust enrichment, which definitely differs according to the gist of the
action. I have mentioned above that the deterrence objective has been introduced in
the law of damages. But quite apart from the statutory deviations from the norm of
general law of damages, it would be very interesting, indeed very enlightening, to
see in detail how the courts treat ‘causal connection’ in contracts and how they treat
it in torts; in which class of cases foreseeability of harm plays a major role, and in
which it does not; in which cases reliance damages are awarded and in which they
are not. The idea that the courts treat differently general abstract concepts depend-
ing on the cause of action is absolutely true in, at least, the concept of ‘loss’: what
is loss in a breach of contract is not loss in unjust enrichment.
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§11. Good Faith, Fair Dealing and Torts

61. The general civil law clauses of good faith and fair dealing, as expressed in
Article 288CC, are usually invoked in breach of contract or comparable cases. A
major part of the applicability of this general clause form the duties that stem from
a contract because of its existence; duties not expressly mentioned anywhere in the
contract, or even ever existing in the mind of the parties, but duties that become
contractual obligations because this is what the principle of good faith and fair
dealing dictates.

On the other hand, the existence or not of a contractual relationship does not
determine whether there are duties not to harm another’s interests that, because of
this general clause, acquire a legal character. The courts have increasingly accepted
that certain duties, stemming (only) from Article 288 on good faith, (always,
though, in relation to a previous or not yet born obligation to perform) when
breached, may sustain not only a claim in contract, but also a claim in tort. This has
been accepted usually in the interpretation of the meaning of illegality. What may
be illegal may derive from what the principle of good faith dictates. Some omis-
sions, for example, may be held illegal, not because a statute, an act, or even the
general spirit of the law support this characterization, but (only) because the princi-
ple of good faith proscribes them. There is a list of many instances when the courts
accepted this conclusion: for example, that the railway organization had an obliga-
tion to keep the rails without grass, so that there is no danger of fire, was held as a
situation where the principle of good faith dictated a particular act, whose omission
sustained a claim in tort.! Also, a previous risky action of the defendant, may
sustain a claim in tort against her, again because the principle of good faith pro-
scribed, for example, the omission to repair a hole in the street opened by the
defendant. The practical applicability of this interpretation of the principle of the
good faith is evident when there is no statute covering a particular case (that is, a
statute from which the illegal character of the defendant’s act or omission could
derive).

On fair dealing and torts, it is accepted that L. 146/1914 on unfair competition
institutes a special tort claim protecting not only the competitors, but also the con-
sumers.2 (More on this in Commercial Law and Torts, 2-IV). Additionally, in re-
lation with precontractual fault actions (Arts. 197-198CC), it is accepted that unfair
dealing before a contract is concluded may sustain a claim in both culpa in contra-
hendo and in tort (e.g. a seller knowingly negotiates the sale of a defective product
and the prospective buyer is injured while the seller demonstrates the product).
(More on this in Precontractual Liability and Torts, §12). In both the above cases,
the claims concur.

1. Athens CA 127/1979 NoB 27, 1127.
2. See among others Georgakopoulos L., Commercial Law, 1954, p. 128,
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§12. Precontractual Liability and Torts

62. Articles 197-198CC regulate liability of the negotiating parties, when the
negotiation did not result in a contract, but one party wrongfully injured another
during the negotiations (culpa in contrahendo — precontractual fault cases). Article
197CC provides that during negotiations, both parties are obliged to engage in the
behaviour dictated by the principle of good faith and the ethics of transactions.
Article 198CC provides that the party who caused through her fault loss to the
counterparty during negotiations is obliged to restitution. It is generally accepted
that this special form of liability is an ex lege cause of action, which concurs with
tortious liability. On the prescription of the claim, Article 198CC explicitly refers to
the same prescription as the claims in tort. Because the Civil Code devotes only
these two articles to cases of precontractual fault, the interpretation of the applica-
ble rules in every case will necessarily refer to the relevant solutions of the civil
law of torts.
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§13. Function of the Law of Torts

63. The law of torts comes to cover a particular, large and increasingly impor-
tant, domain of civil liability. Contract liability aims at the protection of a single,
limited interest, the interest of having the promise of others performed. Liability
under unjust enrichment aims at the return of a benefit unjustly gained at another’s
expense or through another’s estate — the function of the law of unjust enrichment
in Greece is (most unfortunately, I believe) secondary and limited. The criminal law
aims at the vindication of the interests common to the public at large, as they are
represented by the State. What is left is the law furnishing the legal tools to the
individuals, and not the public, to obtain compensation for losses suffered within
the scope of their legally recognized rights and interests. This is the law of torts.

The range of interests protected through the law of torts is wide and becomes
wider every day. Behaviours, which did not fulfil the condition of ‘wrongfulness’
yesterday and could not support a tortious action in damages, today may form a
steady flow of civil lawsuits. This evolution is easier, I believe, in the Greek legal
system, in comparison with the casuistic common law, where new torts undergo
great difficulties before the judges allow them to be born,! and then, they need a
specific name, if they are to survive — a fact due, perhaps, among other reasons, to
the general law of inertia. The ‘blank’ nature of the main article on tort liability,
Atrticle 914CC (‘every one who wrongfully and culpably harmed another is obliged
to compensation’) allows an interpretation of what is ‘wrongful’ in every instance a
case is brought before the courts.2 One should not assume, however, that in Greece
new torts arise every day. To return to the range of interests protected, the blank
nature of Article 914CC mentioned above also means that the law is equipped to
follow the diverse and quick scientific evolutions, which sometimes create risks to
people’s interests.

1. Take as an example the medical informed consent actions in the American tort law.

2. One of the latest examples of this judicial possibility is the Supreme Court’s decision 5/2001,
on a civil case, where the omission of a super market to take safety measures for protection of
the customers in its parking lot, even before the customer entered into the super market,
marked a new interpretation of what is the duty of care (a wider one). The petitioner in this
case was a woman who was attacked in the super-market’s parking lot. In 2001, the Athens
Court of Appeals also held that to enter a customer’s name in a Bank’s ‘black list’ by mistake,
and to cause relevant losses, is an illegal act under Art. 914CC (therefore a tort, sustaining a
claim for damages. Athens CA 2214/2001). These are rare cases when the meaning of illegal-
ity/wrongfulness of action is expanded.

64. Admittedly, specific statutes more usually than not, address the above situa-
tions (e.g. the new Greek law on data protection, etc.). These statutes become by
their nature a part and parcel of the law of torts. The fact remains that, even without
these statutes, the Civil Code offers the legislative grounds of liability, due to the
abstract nature of its provisions. Also, usually the statutes refer to the Code to
resolve issues as the quantum of damages, fault etc.

Tort law generally meets the compensatory needs of persons harmed in an
immense variety of ways: those injured in an automobile, aircraft, train accident:
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people harmed through the press or the mass media; people suffering from an envi-
ronmental tort; people who received faulty services by doctors, lawyers, civil engi-
neers or other professionals; workers injured at work (there is no workers’
compensation system in Greece, as in the United States); people whose property
was wrongfully interfered with, whose privacy was invaded, whose personality was
harmed; consumers harmed by defective products; people bitten by dogs or kicked
by horses. The social importance of civil liability is therefore, exceedingly great,
not only because it allows the victims of a tort to sue for compensation, but also
because it serves as a deterrent, even if not admitted as a necessary, goal of tort law,
but only as a welcomed by-product of tort liability, in the sense that tort law rules
make most people alert to the danger of a suit in tort damages, with the net result
that they take certain precautions against tortiously harming others. As damages
awards become greater in time (because they were notoriously low and particularly
degrading in the past, especially those for emotional harm, pain and suffering),
people will tend to avoid wrongful behaviours causing risks of harms. The insur-
ance system, no doubt, may ease the deterrent effects of civil liability, as insurance
also spreads in Greece; however, that tortious liability makes people generally more
careful cannot be ignored.
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§14. Protected Interests

65. The law of torts protects a variety of interests. The general provision of the
Article 914CC, selected as a solution between a casuistic system of tortious liability
(as in the US) and a system based mainly on one clause (as ours), has been inter-
preted so as to protect against and to provide compensation for the injury of many
different rights and interests. Specific enumeration of protected interests can be
found in other statutes, which complement Article 914CC as torts legislation (e.g.
L. 2251/1994, on consumer protection etc.).

A first approach to the research on the rights and interests protected by the law of
torts would be to describe the kinds of behaviour, or effect, considered illegal for
the purposes of the Article 914CC (or the other articles — of course secondary to
Art. 914CC ~ of the Civil Code dealing with tortious liability, as e.g. Art. 919CC).
But this approach, which concentrates on the idea of illegality, does not offer a
clear picture of all the protected rights and interests; this entails a thorough research
of two of the other conditions of tortious liability, namely (a) causal connection and
(b) loss. This research clarifies not so much which interests are protected, but rather
which are not; for one reason, because the courts have not yet been willing, in some
cases, to accept that there is indeed a causal connection between an illegal
behaviour or effect and a certain loss, or, alternatively, that there was, in the specific
case, an injury cognizable by the law of torts — to put it simply, that there was a loss
for which the law offers compensation.

66. The enumeration of rights and interests protected by the law of torts will
start, therefore, in a positive way and end with a negative one — first come the pro-
tected interests, then those that are not. The research of illegality also points to
some kinds of illegal behaviour or effect, which do not qualify as illegal for the
purposes of tort law compensation. So, also the function of illegality is both posi-
tive and negative.

Article 914 provides that anyone who illegally caused harm to another, due to his
fault, is obliged to compensate for this loss. This is the main clause of the Civil
Code on tortious liability. The rights and interests protected by this clause derive
firstly from the interpretation of ‘illegality’! as accepted by the courts.

1. I translate the word ‘mopavoua’ as illegally, because this is the meaning of the word;
however, the truth is that the interpretation of the word has moved from the strict violation of a
statute or a law, to the general concept of a behaviour, which breaches the general obligation
not to harm another. In this sense, the word illegality here is also wrongfulness, and this is how
we should understand the clause.

67. The injury of rights awarded by a certain provision of law is the clearest case
of illegality. These rights may be absolute or relative. Absolute rights are consid-
ered those which everyone is obliged to respect and abstain from harming; relative
are those which only certain parties are obliged to respect, as e.g. the classic case of
contractual rights (privity of contract doctrine).
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68. Personality comes as the first and most important interest protected by
Article 914CC. Greek law has established, in another Civil Code provision
(Art. 57CC), a right to personality, which protects against a variety of injuries to
personality. The same injuries are also illegal, in the sense of Article 914. This
injury has to concern any of the interests, which constitute or express an individ-
ual’s personality. The protection is really wide. These interests are twofold:

a. interests in physical safety and well-being (interest in life, in health etc) and

b. interests in privacy, in dignity, in confidentiality, in freedom from emotional dis-
tress, in a person’s own image, in freedom of movement, of expression, and gen-
erally, in freedom in the constitutional sense, e.g. freedom of development of
personality (Art. 5C).

Injuries held illegal in the above sense: shooting a person and rendering him dis-
abled for life,! publication of false information harming the claimant’s dignity,” the
use of a person’s photograph without the person’s consent,? forcing a person to a
blood test to check paternity,* imitation of a trademark belonging to another,’ inten-
tional concealment of a previous marriage from the second spouse, refusal to
promote a qualified employee for promotion.”

All real nghts are, under Greek law, absolute, therefore any 1njury of real nghts
by any party is illegal. The taking of another’s property® or the intentional seizure
and auction of things not belonging to the real debtor, but to a third party® have
been recognized by the courts as injuries to be protected, under Article 914CC,
rights. The right to an easement is also protected (Art. 1132CC), as is the right to
possess a thing (e.g. unlawful eviction of a lessee: the eviction injured the absolute
right to possession of the rented property.l? The expectation right is also tortiously
protected.!! Intellectual property rights, i.e. rights to trademarks, to inventions etc.,
inheritance rights!2 also fall within the protection by the law of torts.

AP 209/1966.

AP 89/58, EEN 25/685.

Athens CA, 2149/78 Harm 32/786).

Thess CA, 486/69 Harm 23/83 1.

Athens DC 11465/84, CommILRev 36/181.

Athens CA 9754/86, NoB 35/549.

AP 25/83, EED 42/380.

AP 301/1963.

Volos DC 201/1962, NoB 11, 1154.

Thess CA 51/1955, EEN 22, 785).

Athens CA 3606/81, Athens CA 4110/84, NoB 32, 1226: party wrongfully excluded from a
ballot for the distribution of different realties among the members of a building partnership has
aright to compensation, as this party lost the right to the expectation of a gain.

12. AP 1038/1973.
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69. On family rights, normally, the breach of spousal obligations does not by
itself constitute a tort; but if the facts alleged as tortious, do constitute a tort, irre-
spective of the spousal relationship, then the suit under Article 914CC is possible.
Family rights are a particular kind of rights, rights, which are of course not contrac-
tual nor real, but an intermediate class; on the other hand, the parent’s right to exer-
cise parental care and custody over a minor is an absolute right. The question

64 — Hellas Tort Law — Suppl. 3 (January 2003)




Protected Interests, General Introduction 70-71

whether the harm of this right by a third party constitutes an illegal act under
Article 914CC has not yet been answered by the courts; in fact, the Supreme Court,
in a Section’s session, confronted with the question ruled that the matter is so
important, that only the plenary session of the Court could decide.! The court below
(the Court of Appeals) had dismissed the action, holding that these facts do not
constitute a tort against the parents, who did not sustain direct emotional harm, as
what the defendant’s harbouring did not offend their right to parental custody. The
plenary session of the Supreme Court did make the step forward and fully recog-
nized that the parent’s right to the care and custody of their children, should also be
protected in the law of torts. Now the road is open for a great number of suits
against people outside the family, who offend the parent-child relationship.

1. AP 1323/2001, Nomos. In this case, the parents asked for damages for moral harm, because
the owner of a games entertainment coffee shop harboured their son, when he was a minor,
therefore against the law, with the result that the police arrested the minor.

70. Contractual rights are relative, so their injury (as a breach) by the contracting
party is illegal but not in the sense of Article 914CC; there exist in the Civil Code
special provisions governing the evolution of the contractual relationship. These
provisions are exclusively applied. Only if the injury of the contractual right would
by itself, and with no regard to the contract, constitute a tort, this injury is also pro-
tected by Article 914CC.

Injury of a contractual right by a non-contracting, a third, party is not normally
considered as an injury to rights protected under 914CC. Third parties are not
obliged to respect a contract between others.! Theory has, however, supported that
when a third party intentionally intervenes in the connection between the contract-
ing parties and prevents one of them from acquiring the relevant contractual right,
then this action is illegal in the sense of Article 914CC. Also, Article 919CC, which
forbids intentional actions against good morals causing harm to others has been
considered as forbidding any intentional, third party interference with contractual
relations (between others) causing harm to these parties’ rights. So, in a way, there
is legal coverage for what common law calls ‘tortious interference with contractual
relations’, or specifically, ‘inducement of breach of contract’, in Greek law as well
(see specific chapter).

1. See also Athens CA 2896/1977, NoB 26, 223.

71. Protected are also interests deriving by laws, which do not award specific
rights to persons, but have a ‘protective’ action, protective in the sense that these
laws recognize some interests as legal, therefore able to sustain causes of action. By
definition, it is much more difficult to identify these interests than to enumerate
rights whose injury is illegal under the Article 914CC, for this identification always
entails an interpretation of the law in question.

Therefore, laws controlling environmental pollution or the urban planning laws
aim at the protection of the interests of all citizens, as a whole, and not at the pro-
tection of private individuals as units, even when they are harmed by another’s
breaking of these laws. So, the interest of the owner of a building, harmed by the
neighbour’s constructing one illegal floor right in front of him, depriving him of the
view, is not protected under Article 914CC, because the law prohibiting the floor in
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question did not aim at the protection of the neighbours, but at the protection of
interests of the public in general.

72. Courts, when asked to answer to the protected interests question, examine
whether the legal provision violated is a ‘protective’ statute, that is whether it was
enacted so as to protect private interests or not.! But illegality, and the resulting
protection of (private) interests will be upheld, even if the statute did aim at the pro-
tection of private interests along with public ones; so, private interests do not have
to be the exclusive object of the statutory protection.? So, the (criminal) statute pro-
hibiting perjury has been held as protecting private interests as well,3 while the
(criminal) statute on espionage does not;* and the owner of a (legal) movie theatre
was denied compensation for lost profits against another owner of the same district,
who operated in violation of the law on projection licenses.5

1. AP 427/1958, 214/1972, 692/1953, 964/1975, Athens CA 3114/1077, NoB 26, 235, Athens
CA 348/1977, NoB 25, 525.

2. See AP 427/1958, 760/1964, Athens CA 775/1960 NoB 8, 510.
3. AP 692/1953.

4. AP 427/1958,

3

Patras CA, 171/1959, NoB 8, 1095.

73. Interest in freedom from emotional distress. Non-physical interests (against
insult, indignity, shock, confinement, generally emotional distress etc.) are pro-
tected by the law of torts. Policy questions (such as whether compensation for non-
physical, non-economic loss should be afforded, because this loss cannot or should
not be evaluated in terms of money; or because too many frivolous actions could
result, if the door was open to any complaint for emotional distress) were in fact
resolved selecting to provide money satisfaction for non-economic loss, but only in
specific cases (Art. 299CC). These cases are: (a) non-economic loss due to (any)
tort (Art. 932CC). (b) non-economic loss due to injuries to the right to personality
(Art. 59CC). These are the two cases where the law especially provides for pecu-
niary satisfaction for non-economic loss. Notably, the major case where no satisfac-
tion can be awarded for the injury of such interests is breach of contract. In
contrast, economic loss is always recognized as compensable.

Freedom of emotional distress, as a distinct interest, is though in some cases in
Jact not recognized by the courts, through the function of other restraining mecha-
nisms, like causal connection (remoteness of damage). Also, in wrongful death or
injury cases, courts specify in terms of (objective) affinity the persons connected to
a victim who can claim protection of their non-physical interests. However, a baby
or a person conceived but not born when the wrongful death of its parent occurred,
may receive monetary satisfaction for the wrongful death of her parent.! First
cousins and uncles or aunts of the deceased sometimes are and sometimes are not
considered as members of the ‘family’ of the deceased (Art. 932, Sec. 3) who are
entitled to protection of their emotional interests.2 The modem trend in jurispru-
dence, though, is towards the acceptance of the relevant claims.3

1. This consists of a rather modern jurisprudential development, as until fairly recently such satis-
faction was regularly denied.

2. Athens CA 1707/1997, 5411/1996.

3. Paterakis, Monetary Satisfaction for Moral Harm, 1992,
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74. The environment has not (yet) been recognized as a clear and distinct inter-
est protected as such in civil law.! Still, theory has insisted that the interest should
be recognized and that Article 57CC (protection of the right to personality) and that
Article 914CC (general protection against torts) could be used as a legal basis for
actions against environmental torts. Already, courts have recognized the interest in
free use of things common to all citizens (the sea, the pavements, the mountains
etc.) and have afforded civil law protection against injuries to this right through
Article 57CC, so the right to personality, according to the courts, encompasses the
interests in the free use of the above. Special statutes, as L. 314/1976 on liability for
petrol pollution, L. 1650/1986 on liability from environmental pollution and L.
1758/1986 for liability from a nuclear accident accentuate the protection of the
interest in the environment.

1. Karakostas, The Protection of Interests in the Environment through Jurisprudence, NoB 41,
1993, 45.

75. Under L. 2251/1994, Article 1, Sec. 2, the following interests of consumers
in general are protected:;

health and safety

economic interests

the right to associate and form consumers’ protection societies
the right to be heard in relevant matters and

information and training in consumer topics.

ooy

These interests are connected (for purposes of tortious liability) to products’ liabil-
ity (Art. 6) and Hability for services rendered (Art. 8).

76. Article 281CC prohibits the abusive exercise of (private) rights (abusive
meaning the exercise of these rights against good faith, good morals or against their
social-economic purpose). This article belongs to the ‘protective’ statutes men-
tioned above).! The abusive exercise of a right is, therefore, illegal under Article
914CC, it is a tort, so all interests against this exercise are protected.

1. AP 289/1974, 555/1974.

77. From the above discussion it is apparent that tort law protects a variety of
rights and interests, ranging from real rights to things to interests in freedom from
emotional distress etc. One of the latest judicial decisions, for example, awarded
damages to a passenger, when he sued the state bus corporation for the loss of his
time (40 minutes) due to an unreasonable delay (the driver refused to change course
when he met an illegal parade in the street which was bound to delay the bus). The
Court reasoned that the free will of the passenger to devote his time as he pleased
was harmed and awarded 120,000 Dr (352 euro) as damages for moral harm. The
cause of action was harm to personality combined with the main clause for tortious
liability, Article 914CC.
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§15. Sources of the Law of Torts

78. The Greek Civil Code is the main source of the law of torts. The Code is
divided in five parts (General Principles, Law of Obligations, Law of Property,
Family Law and Law of Inheritance). The (general) law of obligations covers the
law of contracts, the law of torts and the law of unjust enrichment; the special part
of the law of obligations contains specific rules on a series of different legal acts
(sale; donation; lease; contract for work; contract for services; mandate etc.). The
law of torts is therefore a part of the (general) law of obligations. The main articles
on tortious liability are Articles 914-938CC, but the law of torts is completed with
the help of many more articles in the Civil Code and beyond.

The articles in the first Book of the Code on protection of personality (Arts.
57CC, 58CC, 59CC, 60CC), on fraud and threat (Art. 149CC, Art. 152), the limita-
tion of actions (Arts. 240-246CC) and on the prescription and peremption (Arts.
24'7-280CC) are a ‘part’ of the law of torts (and contracts etc.). Also from the first
Book, Article 281CC, on the abuse of rights, Articles 282-280CC, on justification
of wrongful acts (self-redress, self-defense, emergency) apply in the law of torts.
Article 288CC on the principle of good faith is directly applicable in the law of
torts. What we may call the ‘general part’ of the law of damages (Arts. 297
300CC), that is articles applicable in every claim for damages, irrespective of the
cause of action sustaining the claim, is of course also a part of the law of torts (as it
is a part of the law of contracts etc.). Also, specific cases of (tortious) liability are
regulated in the Civil Code or in its Introductory Act:

a. Management of another Person’s Affairs (Art. 739CC on non-genuine manage-

ment of another’s affairs)

Hotelkeepers liability (Arts. 834-839CC)

Defrauding of Creditors (Arts. 939-946CC)

Precontractual Fault (Arts. 197-198CC).

Art. 105 Int. Act to the Civil Code, Civil Liability of the State (for torts of civil

servants).

From the Law of Property, Articles 987CC and 989CC (liability of the illegal

possessor) and Article 1097CC — Article 1108CC (protection of ownership),

Article 1132CC (protection of the right to an easement) and Articles 1284, 1299

(liability for the culpable worsening of the condition of a mortgaged real estate).

g. Inheritance law (Art. 1878CC, criminal acquisition of the possession of an item
belonging to an inheritance).

opo g

o)

79. The recent revision of the Greek Constitution (2001) and the express imple-
mentation of the theory of the applicability of human rights provisions to private
law relations opens a new area of tort law, that is the possibility of civil law tortious
actions against private parties who breached constitutional civil rights provisions. It
is too soon to note any jurisprudence on the matter, or even legal theory, but at least
now we may refer to the relevant constitutional provisions on civil rights as a legiti-
mate part of the law of torts, in its broad sense. The general spirit of the law may
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serve, in a particular case, as a source of the law of torts, as it is, for example, for
the justifications of consent and conflict of duties (see chapter on justification of a
tortious action).

80. Almost the whole of the Criminal Code, may be considered as a stable refer-
ence to crimes that simultaneously constitute torts, so far as they aim at the protec-
tion of the victims and not (only) of the public at large. These crimes are regulated
by specific rules and justifications in the text of the Criminal Code. In these cases,
when a civil court has to determine civil tortious liability and award damages, the
criminal code rules applicable in the particular crime shall apply also in the civil
court, when it comes to i.e. a particular justification of this crime etc. In this sense,
the criminal law is, at the very least, a stable reference for the law of torts; most
importantly, every crime of the Criminal Code that has also caused loss, in the civil
law sense, is also always a tort. So, the condition of illegality (necessary to the
determination that there was a tort), stricto sensu, is automatically satisfied, when it
is proven that the alleged tortfeasor has committed a crime.

81. L. 146/1914 on unfair competition, L. 1998/1939 on the protection of trade-
marks and L. 2527/1920 on the protection of patents may also be considered largely
as a part of the law of torts, in its widest possible concept.

82. A series of statutes also regulates specific torts, such as:

L I'TIN/1911 on liability for automobile accidents
L 551/1915 on liability for workmen’s accidents
L 314/1976 on liability for petrol pollution
L 1650/1986 on liability from environmental pollution
L 1758/1986 for liability from a nuclear accident
L 2472/1997 on liability for the processing of personal data
L 2774/1999 on the protection of personal data in the telecommunications
Section
L 2251/1994 on products liability, liability for services, etc. on consumer pro
tection
8. L 2121/1993 on protection of intellectual property (including software)
9. L 2328/1995 on regulation of private television stations
10. Article 3, P.D. 350/1985 on liability of the underwriter
11. L 1815/1988, Article 106-121, on liability from airplane enterprise.

s o e B3 bk o
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It is of course impossible and unnecessary to list all the specific statutes on torts.
The above statutes are only offered as an example, they do, though, constitute the
main body of statutes on tortious liability, apart from the Civil Code.

83. Jurisprudence and legal theory in Greece are not considered as a source of
law. Nevertheless, they form a part of the law of torts in its broadest possible sense.
It would be highly unusual for a court judgment not to refer in its text to other court
judgments, or to books and articles by the Greek legal theorists. There is a stable
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interaction between the lawmakers (statutes etc.), the judges (opinions) and the
legal theorists (books and articles). The law of torts is therefore in a constant
dynamic state.

84. The conclusion of this reference to the main sources of the law of torts is
that it is a very complex part of the Greek law, ruled by several very general princi-
ples (what is loss, what is causal connection etc.) but is also fractioned. This work
attempts the most possible inclusive report of the law of torts in a monograph, but it
is also possible that, while the text goes to print, a new statute will be voted in the
Greek Parliament, a new European Directive on a tort will be issued, a Greek court
may accept a new tort, or even a constitutional tort for the first time. In this respect,
the reader shall at least be warned, and any legal evolutions shall be included in the
later editions of the monograph.

85. Statutes are published in the Government Gazette. They are also reported in
a major collection of legislation, published monthly, called ‘Kodikas Nomikou
Vimatos’. Most Greek lawyers now are subscribed in the electronic law database
called ‘Nomos’ (from the ancient Greek word for law, ‘vopog’). Nomos contains
not only the State’s statutes, but also court judgments, legal articles etc. Nomos has
in fact replaced ‘Raptarchis’, a statutory collection named after its founder, setting
out legislation by subject matter in a loose-leaf publication. Lastly, there are many
law reviews in Greece and the most important among them are listed in the selected
bibliography, which follows.
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86

Part I. Liability for One’s Own Acts

Chapter 1. General Principles

86. Tort liability in Greece is a matter analyzed under the special part of the law
of obligations.!. A tort? is a wrongful and culpable act that injured another
(Art. 914CC). The law of obligations is a major branch of private law. An obliga-
tion (in Latin, obligatio) is the legal relationship under which a party, the debtor3
has towards another party, the creditor,* an obligation, that is, a duty of perfor-
mance. The rule has its roots back in Roman law. One may be obliged to perform a
contract (contractual obligation — obligation to pay money, to deliver goods, to
render services etc.) or to return the enrichment gained at another party’s expense
or through another’s estate (obligation born because of unjust enrichment, Art.
904CC); but for what is important in the law of torts, one may be obliged to pay
damages (because this will be the usual ‘performance’ in this case), because one
has committed a tort against another party or because one is strictly liable for
another’s tort. In addition, more rarely, a party may be obliged to abstain from a
specific act, because this act constitutes a tort; again, this abstention will be the per-
formance owed to the creditor.

1. In Greek, ‘evoyixd dlkono’,‘dikano twv evoxiv’ where ‘evoxf)’ means ‘obligation’,
usually to pay damages. I speak of ‘the law of torts’ in Greece; however, there is no specific
and complete part of the civil law named ‘the law of torts’, containing all rules on tort liability.
By ‘the law of torts’ I mean all the statutory and other rules that refer to tortious liability and I
do this as a matter of pure convenience. Torts, as contracts, are one of the recognized legal
grounds of civil liability, one cause of action for damages in civil law. Apart from this, rules on
fault, causal connection, measure of damages etc. are common in both contracts and torts. So,
while recognizing that it would be quasi-problematic to refer to the ‘law of contracts’ and to
‘the law of torts’, and that it is much more accurate to speak of ‘the law of obligations’ in
Greece, I use the term ‘law of torts’ as a term achieving to specify the subject-matter of this
monograph and I apologize to my civil law colleagues, if this term tends to sound closer to
common law notions and classifications than to civil law ones.

2. In Greek, there are two words for tort, ‘adikompaEia’ and ‘adiknua’ where ‘adikonpakia’
is every wrongful act, irrespective of fault/culpability and ‘adkmua’ every wrongful act that
caused injury and was also culpable. In this sense, an act by an incompetent that caused a loss
is ‘adikompoLia’ but not ‘adixnua’. The terminological distinction does not seem to serve
any practical need,

3. In Greek, ‘opethétne’.

4. In Greek, ‘daveioric’.
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87. In Greece there is no law of torts entirely separate from the law of contracts.
The Civil Code contains separate provisions on both the conditions of liability for
breach of contract and on the conditions of tort liability; however, this distinction
ends when the question of liability (who and when is liable?) has been resolved.
From this point onwards, the consequences of liability (liable for what? obliged to
do what?), mostly the amount of damages etc. are dealt with in provisions applica-
ble in both contract and tort. In this sense, contract and tort are just two, among
other, less important in nature — unjust enrichment apart — and more rarely used,
different legal grounds of liability.! The concepts of ‘fault’, ‘loss’ and ‘causal con-
nection’, as conditions to liability, have exactly the same meaning, irrespective of
the cause of action. Also, the law of damages is supposed to serve the same ends
(compensation, not deterrence, not punishment) irrespective of the cause of action
(contract, tort, other).

1. In Greek, ‘voprpor Adoyor evBivng’, a term used because it represents better than others
(“AMoyog amolnuiwong’="grounds for damages’ etc.), because it includes the word ‘legal’ and
therefore stresses that there may be no liability without an express legislative provision to this
end. On the contrary, loss and causal connection are concepts that are strongly influenced by
factual and non-legal concepts. See Stathopoulos, ErmAK, Art. 297 n. 2.

88. The system of tortious liability in Greece is grounded on the principle of
fault (Arts. 330, 335, 337CC and Art. 382CC). Tortious liability is primarily fault
liability; strict liability remains, mostly, the exception. On fault, we should mention
at the outset that the distinction between the intentional or negligent nature of the
(unlawful) action that caused injury (a crucial distinction in legal systems as e.g. in
the US/UK) is generally of no real practical significance, as in principle, the
measure of damages is, as a rule, the same in both cases. This rule, which may
sound completely incomprehensible, or even wrong in principle, to a common
lawyer, is justified in Greece because of the purpose of the law of damages (again,
compensation, not deterrence, not punishment). When the sole objective is to put
the injured party exactly at the same position this party would have been had there
been no breach of contract or no tort, then there is no room for an award of
damages as punitive, or vindictive.

Apart from the condition of fault, unlawfulness of the alleged tortfeasor’s
conduct is an entirely separate condition of tortious liability. As we shall see, fault
and unlawfulness coincide in some cases, this meaning that the same set of facts,
the same conduct, satisfies both conditions; but, even if they become one, they are
still two in concept and both are required to ground liability in tort.

§1. UNLAWFULNESS AND TORTS

89. Unlawfulness (an unlawful act or omission which caused the injury) and
fault (intention or negligence by the tortfeasor) are two separate conditions of tor-
tious liability. The central provision of the Civil Code on torts (Art. 914CC) is a
general clause (preferred by the lawmaker a casuistic system of tortious liability).
This general clause contains the following conditions of tortious liability
(Art. 914CC):
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a. loss or injury
b. unlawful behaviour (action or omission)
c. causal connection between the unlawful behaviour and the loss.

Therefore, the rule is that there can be no tortious liability without both unlawful-
ness of an action/omission and fault. Of course, there are exceptions, as e.g. strict
liability cases. ‘

90. Apart from the above central provision, there are specific Civil Code provi-
sions on particular torts (e.g. Art. 920CC, defamatory rumors, Art. 739CC, on spu-
rious management of another’s affairs etc.). Also, statutes may ‘institute’ specific
torts, in the sense that the statute will proscribe certain behaviour as illegal, there-
fore satisfying the condition of illegality of tortious liability. But Article 914CC
remains the basic general provision on tortious liability and in a complaint for
damages, as legal grounds of liability, Article 914CC is steadily reported joined by
whatever other articles, statutory provisions etc. may serve as a cause of action.

91. A literal translation of the Article 914CC would force us to translate the
adjective ‘mapdvopo’ as illegal, namely against a specific statute. Still, the proper
interpretation of the article compels a wider concept than ‘strict’ illegality. What is
crucial is the conflict of the action in question, which caused the mjury, with the
law in general, and not with a particular statute. Therefore, the correct translation is
‘unlawful’ or ‘wrongful’ (‘68ik0’), instead of ‘illegal’.!

1. See Stathopoulos M., Law of Obligations, 1998, 297.

92. A matter which has caused a debate in case law is what exactly should be
wrongful/illegal for purposes of the application of the Article 914CC, the conduct
of the tortfeasor or, rather, the consequences, the result of this conduct. If the
conduct is crucial, then any action contravening the law shall be held wrongful; if
the result is crucial, then there will be control of the unlawfulness of the action, but
as wrongful will be held any action which in fact injured another’s right or interest.
This means that the interpreter’s concern will move from the tortfeasor and his
conduct to the consequences of this conduct.

The prevailing view in case law seems to be that wrongfulness should be judged
by the illegal result, namely the illegal loss or injury of another’s right or interest.!
As an argument for this view, it is supported that a perfectly legal behaviour may
nevertheless cause an illegal, wrongful injury such as €.g. a driver who drives at the
legal speed but injures a pedestrian. The question, however here, is whether the
wrongful behaviour is not the normal speed driving, but the injury of the pedes-
trian.? Legal theory has in the past supported the view that both the conduct and the
injury, as a result, must be wrongful.3 Also, some courts have adopted this ‘double’
wrongfulness requirement,* probably as a ‘comfortable’ solution to the problem.
Legal theory currently supports, though, that the question of wrongfulness should
be answered in relation to a conduct and not to a result of this conduct. This conclu-
sion is in harmony with the prevailing objective theory of unlawfulness, which sup-
ports exactly that a conduct will be held unlawful if it contravenes a certain rule of
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law, and not any action in general which causes an injury and is justified by a
specific right of action (the subjective theory of unlawfulness). After all, damage or
injury consists a separate condition of tortious liability; there can be no liability
without damage. There are, finally, Supreme Court judgments supporting this view
and referring to an unlawful conduct, and not to an unlawful damage.

1. See AP 417/1996, NoB 46, 706, Athens CA 298/1995 HellD/ni 38, 1146, Athens CA
298/1995, HellD/ni 38, 1146, Athens CA 3114/1977 NoB 26, 235, Thess CA 326/1971, Harm
25,.515.

See Georgiadis, Law of Obligations, 1999, p. 601.

See Balis, General Principles, Sec. 171, n. 1, Zepos II, p. 270,

Athens MDC 15598/1975 NoB 24, 335, 731/1970 NoB 18, 1367.

AP 47/1996, NoB 46, 706.

np b

93. There are two theories on unlawfulness: the subjective theory, which sup-
ported that every action which caused an injury and which was not an exercise of a
right is unlawful, and the objective theory, which supported that only if a conduct
contravenes a specific rule of law, or the general ‘spirit of the law’, is unlawful.

The objective theory has prevailed. Article 914CC does not define what is
unlawful; it only provides for the obligation of the tortfeasor to pay damages, in
every case where he has engaged in unlawful conduct. To find out if she has in fact
engaged in such conduct, we must resort to other rules of law which forbid this
conduct or obliged the tortfeasor to the action he omitted.! In this sense, Article
914CC i1s frequently called a ‘blank’ rule of law, because it does not define what is
illegal or what is not; it refers to the laws in their entirety (civil, criminal, adminis-
trative etc).2

It is, though, in fact, an oversimplification to declare that every time that a
conduct contravenes any rule of law, then this conduct is unlawful. This interpreta-
tion does not reflect the true spirit of the law. Therefore, two ‘corrective’ measures
are accepted, to remedy this problem of unlawfulness; one to restrict the concept
and one to enlarge it.

1. AP 1286/1976, AP 1249/1976 NoB 26, 906, 739, Athens DC 985/1975 NoB 23/532, also
Stathopoulos, Law of Obligations, 1998, p. 298, Georgiadis, Law of Obligations, 1999, p. 596.
2. AP 854/1974, NoB 23, 479, AP 343/1968 NoB 16, 943.

94. The ‘blank’ nature of Article 914CC notwithstanding, not every rule of law,
or statute, when violated, qualifies as a rule of law for the purposes of its applica-
tion. There are rules aiming at the protection of specific interests. If their violation
happens to injure other interests as well, then the injured party has no standing to
claim compensation for this loss. Especially for this party, there is no unlawfulness.
The easy case is when the rule violated granted a right to the injured party (for
example, in theft, the tortfeasor violated the real owner’s right to property of the
thing stolen). Still, a further distinction is necessary, between the injury of absolute
rights and the injury of relative rights.

When absolute rights are injured, as the right to life, to health, to bodily well-
being and security, or to property, possession, right to intellectual property etc.,
there is no doubt that the conduct which caused the injury will be held unlawful.
Case law has extended this absolute right protection to violations of the right to a
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person’s estate in its entirety — this meaning the total of a person’s rights, contrac-
tual or in rem and a person’s clientele etc. This however is incorrect, for the notion
of an ‘estate’ is not recognized in Greek law as a distinct legal interest deserving
the protection offered to other, recognized interests. Injuries of a (whole) estate
could be regarded as injuries to the right to personality (Art. 57CC), if willful, as
conduct against good morals (Art. 919CC), or as contravening the duty of care
every citizen has toward everybody else, or the ‘spirit’ of the law. -

Injury of relative rights, as are the contractual rights, normally does not qualify
as an ‘unlawful’ injury and Article 914CC does not apply in these situations.
Breaches of contract are regulated in specific (other) Civil Code provisions (e.g.
Art. 335CC). If the breach of contract, however, also constitutes a tort, because the
conduct is tortious in itself, then the two claims in contract and in tort are concur-
rent and the injured party may select how to proceed.

Contractual rights, mav be infringed hv a nartv naf narfu ta tha ameeenns ~ a3
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