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Recent Developments in Health Law in Greece

MARIA CANELLOPOULOU-BOTTIS

Abstract
Thix article mainly analyvzes the new Code of Ethics which is in place since 2005,

The most important chiange in medical law in Greeee, during the Last live years,
is the promulgaton of our new Code ol Ethies. This new Code was ratilicd by
statute and therefore. is now . 3418/2005, 11K A-287. The older Code of Ethics,
replaced by [ 3418/2005, was ity vears younger: a royal decree, coming trom
a tine when Greeee was still a Ringdom, in 1955, Physicians and lawyers alike
complained for a long time that these old rules should he replaced by more detailed
and up-to-date legislation, although for fifty years. the rules had served their
purposes well, The new Code ol Tithies replaced the royal decree, in 8/11/2005.
A 1939 Code of Practice of the medical profession (Compulsory Law 1365/193Y9)
remains valid.

The purposes of the new Code of Lithics were: w olter an ideological Tounda-
tion for the exercise of the medical professions {covering: goidelines for new
physicians, professional lability, the proper image of o professional doctor), o
focus on the protection ol paticnt sell-determination and to support the amelioration
ol the quality of medical services in Greeee.

Under Article | section | ool the Code, an ael, which has as ils purpose 1o
prevent disease, diagnose an ailment, o treat and restore a patient's health is a
mwedical act. As such are also considered: rescarch wowards the promotion of
scienee, drug preseription, issuc ol certiticates and patient counseling. Article 2
provides that a physician is obliged 1o observe the Hippocratic oath. 1o offer her
services without discrimination. as ordered by the (Greek) Constitution. A physician
is bound to respeet human fife even under duress and shall not use her knowledge
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agamst the humanitarian principles. A physician may nol take part in torture or
any other degrading and inhuman act. irrespective of the natwre of the act the
victhn ol such behavior is accused ol in times of peace and of war.

A physician is [ree 1o absiain from a legal medical procedure for conscience
reasons, unless an interventon s an emergency (Article 2 section 3). This last
¢ 31 of this Code repeats

section eould refer. Tor example, to abortion, hut Artic
the sine provision in relation specifically with abortion. A paralle] section in an
older Ministerial Decision enacted the same freedom. but now this is also codilied
as 4 statutory provision, Greece always had a liberal attitude 1wowards abortion,
but there had heen cases where doctors were sued, because they had refused o
perform an abortion in a state hospital. The new provisions support the doclors’
Ireedom of choice and conscicnce. Section 2 of Article 31 complete the rules,
stating that a physician is obliged w offer counsceling (o a woman seeking ahortion.
belore he performs an abortion.

I physician’s judgment may be impaired due (o a heaith problem and if he
sutfers from a contagious discase (or is a carrier of a contagious virns), she must
seek advice from a work doctor or other, properly trained doctor, on the necessity
or the way ol his provision of medical services (Article 2 section 63, Tn these cases.
the doctor may not rely on his personal estimate of the risk he poses Tor his
paticnts. This paragraph obviously refers o the sick doctor (or carrier of a virus
such as, for example, AUDS). The number of AIDS patients or carric
i< quite limited, although rising steadily in time; the exact nuniber for the health

s Greeee

workers is unknown. The legishor though, chose 1o offer 4 guideline in these
Cilses,

Article 3 enacts the ethical and scientific tndependence for physicians. A doctor
mity act on the hasis of his training and continuing education, his expericnee and
skill he has acquired during the exeraise of medicine and the rules of evidence-
hused and indicatons-founded medical science (Article 3 see 1), His Treedom o
act is full, as far as the gencraily-usccepted rules and methods of medicine are
observed, as these rules and methods are formed by the resulis of modern applicd
seientific rescarch (Article 3 section 2). He has the right 10 choose the method
of trcatment, which he judges as materially bener than another method for the
particulur patient, according to the current rules ol medicine and he may ienore
a method, which has no satstactory scientific foundation (Article 3 section 3).
Addiagnestic or treatment method not applicd by the international scientilic com-
munity is experimental and its application is allowed only under the legal and
cthical set of rules governing this rescarch (Article 3, section 4).

Article 4 deals with quality of medical services, patient safety and effectiveness.
The physician shall promote the equal access to medical services aud cqual aloca-
tion ol resources. He shull also abstain from discrinnnation due (o educatory, legal,
ceonomic. social and geographic difierentiations (Art 4 section 1), Fle must col-
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lihorate harmonionsly with his colleagues and the health care personnel and engage
in any action necessary o avoid medical mistakes and to secure patient satety,
also o minimize the waste of resources and o maximize the etfects of medical
care (Article 4 section 23, Tle must preseribe drugs and proceed with only these
medical acts, which are necessary o the quality and the safety and the clfectiveness
ol medical care of treatment, bul s result must not linit his ethical and scientific
independence nor ignore the interest ol the particular patient (Article 4 section 33,

Article 5 deals with medical certificates. A major change is enacted in see-
tion 1. which provides that the power of medical eertificates is the same, regardless
ol whether they have been issued by o doctor serving a legal person ol public
or private law or a doctor who is o private professional. [n the past, for various
reasons, only certificates, which came from u public hospital, were accepted as
valid belore Greek Authorities, This meant, ina way. that a private doclor was
hound o sign whatever a patient needed to be signed. which certainly was an
offending interpretation. Section 3 clarifies which persons are entitled Lo veeeive
the medical certificates {mainly, the patient or a third party. proving leeal interest
1o receive the document).

Chapter three of the Cade is concerned with the doctor/patient relationsinp.
This relationship is characterized in Article 8 seetion | as afiduciary relationship,
one of trust and respeet. Section 2 expressly provides that a physician is obliged
to lisien 1o his patients, to treat them with respeet and understanding and to respect
their views. their privacy and their dignity. The doctor may not inlervene i a
patient’s private life, unless up to the degree necessary Tor the elfeciive provision
of medical care, il this has been allowed to him by the patient. The docior respects
the patient's religious, ptilosophical. cthical aud political views of the patient.
His views on the wuy of lite. the belicls and the social/cconomic condition ol a
patient shall not influcnce the care otfered 1o the patient. The doctor may not lake
advaniage of the patient’s trust or use his status so as o form illicit personal
relationships with the putient or his relutives, exercise cconomic or other pressure,
reveal confidential information and recommend seatments or remand the patients
for tests which do not serve their interests (section 5). The patient’s health Iy
paramonnt (Article 9 section 1. The doctor may not refuse his services for reasons
irrelevant o his raining. unless serious reasons ¢xist 10 support such refusal. 1e
is also obliged tw offer emergency services, rrespective of his specialization and
even il the necessary means ot freatment do not exist. This obligation remains
until the patient is ranslerred w the doctor who is the special physician to treat
him or to o health care Facility. A doctor may terminate the provision of services
10 paticnt for personal or sciemtific reasons, il the patient™s file s not endangered
by this wermination: in such case, he is obliged. il asked, to recommend another
physician w replace him (Articke Y section 4),
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Article Il deals with patient information and Art, 12 with consent. This is
A very mnportant step towards the promotion ol patient self-determination. The
articles are drafted so as o separate entirely the matter of informing a paticnt
(Article 11y and seeuring his consent w o medical intervention (Article 123
moreover, information comes hefore consent and is not “tied” with consent, in.
lor exanmple an article on consent, which adds ‘information” somewhere inits lines.
Article 11 is detailed: a physician bears a duty ol candor towards the patient and
he shall inform. fully and comprehensibly. his patient on the true status of his
health., the content and the results of the medical act proposed, the consequences
and the possible risks fornt its performance, the side-cffects. the alwermatives and
the possible time ol cure, so that the patient may shape a complete picture of the
medical, social, economic factors and conseguences of his condition and proceed
with his decisions, This is & wide kind of information which. under the statute,
nsloas g matter ol law, be given (o a patient. certainly wider than what he
Convention ol Oviedo dictates. The specilic addition of social and cconomic
factors, as crucial to patient decisions is also an inpressive aeknowledgment. The
Article en informalion continues with ihe right not (o know. which a doctor is
obliged 10 respect (section 2). In these cases, the patient is entitled to ask the doctor
o intorm exclusively other persons, suggested by him. These persons shall receive
mlormation in licu ol the patient. The content ol the information does not change,
because the recipient is not the patient himself,

Article 12 deals with the consent of the informed patient. The physician shall
not procecd with the execution of any medical act, unless consent has been secured.
The condittons of a valid consent are: a. the patient is fully iniormed, under Article
[T b, the patient is competent to consent ¢ consent is not a result of niistake, fraud
or duress and is not contrary 1o pood morals d. consent covers fully the medical
actat the time of its performance. No consent is necessary in eniergency situations,
in suicide attempts and in the case ol a minor paticut in need ol an immediate
medical infervention, to avoid danger for the lile or the health of the minor, even
il the parents or third partics who have custody of the minor refuse 0 consent.
This last provision openly declares that in Greeee, Tor example, a Jehovah's wilness
purent who deprives his child of a life-saving blood transfusion. shall be lepally
surpissed and the doctors may engage i the necessary transtusion.

Article 13 regulates medical conlidentiality matters. The obligation o keep
medical mformation confidential is, under the Article and as a rule, absolule
(section 1), The physician is mandated o properly supervise his assistants or other
persons who support the provision ol medical services by him and take cvery
necessary measure w saleguard confidentiality even after the termination of his
medical practice. Confidentality as a principle may be breached only if: w. the
physician aims at the execution of his fegal duty (example: a special statute
mandates disclosure or g [elony > planned) b, the physician seeks to preserve a
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legal or otherwise justiticd inferest, material public interest. or his personal or
another’s interest, in cases where these interests cannol be differently protected
¢. when the situation is one of necessity or delense (these werms are taken Iront
the Civil Code™s part of general principles of law on grounds ol justilication of
an otherwise illegal act and their interpretation here is the same as in this fexo.
The obligation of conflidentialily ceases when the person to whom the data refer
consefits. unless his statement is invalid (for example. it is o result ol fraud. duress.
mistake). Also, when the breach of the obligation injures human dignity. the
obligation remains intact. Doctors, who exercise a public control duty or act as
expert witnesses. are relicved from the obligation of seerecy only towards their
mandators and only in the context of the object of their mandate. Death ol a patient
hus no consequences as 10 the obligation of contidentiality. The breuch of the
obligation of secrecy by a ductor {or a midwite, anurse vle) 1s a criminal offense,
under our Criminal Code (Article 371). The Code of Civil Procedure, also, provides
for an exception 1o this duty, when the doctor testifies in court {Article 212). A
relatively new statute, L. 278/2002. provides the right of the Health Supervisors
10 uccess Ties of the awthorilics they investigate. Also, L. 2472/1997 provides that
the collection and the processing of sensitive personat data (health dataare sensitive
dati) is legal only of it is necessary o the prevention, diagnosis, care and manage-
ment of health services and is conducted by a health professional under the obliga-
ton of contidentiality; data processed must be adequate. relevant and not more
than necessary o the Tullillment of the purpose of processing. 1t Tollows that a
bundle of rules sateeuard medical confideniiality i Greece and the new Code
of Lithics consists, as a stattory instrument. an excellent satety net.

Article 14 is an original provision, obliging every doctor (o keep his medical
archive: the archive may be electronic or not. The preservation and tunction of
this medical archive lollows the rule of L., 247271997 tor the
personal data. Article 14 section 2 contains the minimum data that this archive

cpal processing of

shall inclucle {name. discase eted. Section 3 oblipes the clinies and the hospitals
to keep in their archives all the results of patient’s tests. Private doctor’s offices
shall keep their archives for at least ten years alter the Tast visit ol their patienls
and public health care facilities for twenty years (section 4. in the case of
scientific publications, special care shall be taken so that the identity of a patient
is not disclosed thereing if this disclosure is necessary. it shull take place only after
W writlen consent by the patient. No netes on any other matter than a patients
discase shall be recorded inmedical archives. The patient has aceess to the medical
acchive and has the right to ebtain a copy of his tile. 10 the patient has dies. the
patient’s heirs shall exereise this access right, if they are close relatives o the
deccased patient. A third party enjoys no right to access the patient’s file unless:
judicial or prosecutorial authorities ask (or access during the exceeution of their
duty, or other organs of the Greek State ask for aceess, having this right under
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their constitutions. A Greek patient has the right (0 access national ol intermnationa
archives. it which his data have been entered.

Article 15 states that a physician who finds himself in conflict of duties shall
lace this contlict on the basis of his scientific knowledge, the comparison ol fegal
interests in danger and the absolute respect for human Tife and dignity.

Chapter four deals extensively with the relationship hetween a physician and
society s matlers such as advertisement, the presence of doctors in mass media and
the internet, fees cte are regulated in detil. Chapter five regulates relationships
with colleagues, chapter sixth with medical training and chapter seventh with
research (laying down the conditions of legal medical rescarch, such as consent
ceth,

Decisions at the end of lite. in vitro fertilization/cloning. abortion, transplania-
tion, blood donation, protection of genetic identity are all regulated in artickes 29,
30, 31,320 33 and 34 respectively, in a chapler called “special matters™ {cighth
chaptery. Article 29 states that the physician is obliged w know that the desire
ol a patient (o die, when Iie s at the Tast stage ol un incurable disease. does not
function as i justification of acts conunitied so that death is accelerated: section
2 stades that the physician shall take into account wishes expressed by the patient,
while competent to express them, even if at the time in question the patient cannot
repeat these Tast wishes. Scction | provides that the physician must relive aterinin-
ally 1l person from pain and take care so that the patient’s dignity is not com-
pronused. The set of rules on decisions at the end of life does not offer clear
gurdance on, for exaple. whether the administration of medication to relicve pain
has also the known effect of uceelerating death and the Crivmna! Code provisions
on the matter stll stund unchanged (cathanasia is a criminal oftense).

These are briefly the main provisions of the new Code of Ethies in Greeee, of
2005, What should alse be mentioned in a report of medical law evolutions in

Greece i the last tive years s that more medical malpractice suits are filed and
the amounts ol compensation (or medical mistakes. especially of moral daunage
ipain and sulfering awards) are augmented in values. Ahmost all physicians ure
now insured against medical malpractice. Wronglul hirth/life wre nol recognized
ax it legal grounds of compensation, because Ginter aliay of the indirect moral loss
cavsed w parents, for the birth of their genctically impaired child. Indireet loss
(B asks for compensation because A wis injured) is not recognized in Greece ay
compensable: onty il a party dies because of another’s negtigence. his relatives
may ask for moral damages. However. in g different context, when the mother
of o child was injured during labor, because ol a medical mistake in anesthesia
causing severe brain injury. the born child®s claim tor moral loss was upheld, as
the Thessatoniki Court of Appeals recognized in 2003 that this injury to the child s
right to parental care was a direct. and not indirect, loss, This is a novel interpreta-



