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The main argument in this article is that the nature of a legal .rule
necessarily determines its ambit and that, in the case of wrongful birth/
life claims, the legal rule, which consists their foundation is not always
of such a nature, so as to allow a claim for damages. This is the case
for breach of copyright fair use rules, which offers us an applied
{(by the courts) example of this argument.

Rules on Abortion, Rules on Assisted Suicide

The clearest cases where compensation for damages in tort is possible are the cases of
the US rules on abortion and, secondary, on the right to forgo life -sustaining treatment.!
In the first case of abortion, the US Supreme Court has held in Roe vs. Wade,* that the
constitutional right to privacy encompasses the pregnant woman's right to elect an
abortion (under certain circumstances). The Court emphasized that the right to an
aboriion not only exists, but is also ‘{lundamental’ (therelore, it can be regulated only on
rhe basis of a compelling stare interest) . In rhe second case, it is accepted that treatment
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orming the basis of a tort action is framed as a rule ‘awarding’ a right, then there can be
10 doubt® that this is a rule which, if violated, may in principle® entitle the plaintiff to
lamages in tort.”

n other jurisdictions, the rules ‘allowing’ the termination of a pregnancy are not rules
warding a right to an abortion, similar to the right to own a house; they only provide
or the decriminalization of an otherwise criminal act (termination) in some cases.
n other jurisdictions, also, the matter of euthanasia is not tréated in relation to a
atient’s right to forego life-sustaining treatment; rather, it is dealt with as part of a
riminal statutory rule, which decriminalizes some forms of euthanasia. The question
s, which is the particular judicial ‘weight’ of these rules? Which is their ambit? Do they
each as far as to allow tort damages, in cases where one is deprived of the chance to
void criminal liability if they ‘make use’ of the rule?

“he UK Abortion Act of 1967, for example, states® that a person shall not be guilty of an
ffense under the law relating to abortion, when pregnancy is terminated by a registered
acdical practitioner if two registered medical practitioners are of the opinion, formed
n good faith that the pregnancy has not exceeded its 24" week and that the continuance
f the pregnancy would involve risk, greater than if the pregnancy were terminated, (a)
) injury to the physical or mental health of the pregnant woman or any existing children
f her family; (b) That the termination is necessary to prevent grave permanent injury
o the physical or mental health of the pregnant woman; or {¢) That the continuance of
he pregnancy would involve risk to the life of the pregnant woman, greater than if the
regnancy were terminated; or (d) That there is a substantial risk that if the child were
orn it would suffer from such physical or mental abnormalitics as to be seriously
andicapped. What is important here is not the conditions of a legal aborrion in the UK
to be precise, the conditions under which a physician or other person shall not be held
riminally responsible for a termination) but the nature of the rule examined. The rule
; clear: there nowhere in the statute any mention of a right to a termination; what we

ave is a justification of an act originally criminal, under certain circumstances.

‘he situation is exactly the same in the Greek law; abortion is legislatively dealt with
nly in the Greek Criminal Code, in the part where crimes against life are described
and as we know, the position of a rule in the statutes is crucial to its systematic

iterpretation). The phrasing is similar to its English counterpart: ‘The termination

But note that in Anderson, sce previous foutnote, the Court did find unacceptable that dearh is reasonably
preferable to continued life and that continued life may per se warrant damages. ’
Even in the United States, where there can be no doubt that the righe to an abortion is part of the constitutional
right to privacy, there are states which declared, by statuce, that wrongful life/birth actions are prohibited
(for example, the Minnesota statute Aun. 145.424, which survived constitutional attack, Hickman vs. Group
Health Plan, Inc., 396 N.W.2d 10, Minn. 1986. In these cases, the ambit of the rule is expressly cureailed
(or deseribed) by the lawmaker, leaving no room for interpreratiorn.

And perhaps, in contract-for example, the breach of a contractual agreement between a patient and a health care
provided which included the order not to resuscitate, could lead to contractual damages.

15 and 16 Eliz. 2, c. 87, par. 1, Medical Termination of Pregnancy.
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»f pregnancy under the pregnant woman’s consent shall not constitute a criminal

sffense if...”" (the lawmaker here lists the conditions, such as termination within 12
veeks of pregnancy, etc.).

Qules on euthanasia ate also usually justifications of criminal liability for homicide.
[he famous Oregon law in the US, the only statute permitting assisted suicide, may
ook like it institutes a right to physician-assisted suicide, but if we look closer to the
tatute we see that it reads:"® ‘... Nothing in ORS 127.800 to 127.897 shall be construed
o authorize a physician or any other person to end a patient’s life by lethal injection,
1ercy killing or active euthanasia. Actions taken in accordance with QRS 127.800 to
27.897 shall not, for any purpose, constitute suicide, assisted suicide, mercy killing
r homicide, under the law... No healthcare provider shall be under any duty, whether
y contract, by statute or by any other legal requirement to participate in the provision
» a qualified patient of medication to end his or her life in a humane and dignified
anner...". [s this a statute conferring a right to a patient, to physician-assisted suicide?
ow can there be a right, if expressly and very clearly under the same statute, there is
» one bearing the duty to respect or enforce this right’"! And if there is no duty

wards no person, then there simply is no one to sue, for failure to comply with this
atute.

1e situation is no different in many European states. The Swiss penal code, for example,
als with criminal sanctions; as specifically noted," ‘Art. 115 (on assisted suicide) is a
minal provision and, therefore, cannot create a right to assisted suicide...’. German
v on the matter is also criminal,”® the same is true for Spanish law.'* In Sweden, there
s been a change in the legislation, which expresses exactly the difference of rules
escribe: the abortion statute, ordinarily a part of the criminal law legalizing abortion
certain circumstances, was replaced by an Act, which was based on the principle that
» wornan has the right to decide whether she will terminate a pregnancy or not (within
ne time limits, etc.).”® The same change of legislation is reported for the Netherlands."

sriminal statute decriminalizing abortion in certain cases is also the case for Belgium."
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p. 8-9, {Zd ¢d., 1921).
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A Comparison with Copyright

Copyright rules may scem irrelevant to this discussion. They are not, as especially in
copyright cases, we have some jurisprudence, which is also modern, on the scope of
copyright exceptions (or exemptions, or justifications—they all perform the same
function here).

Copyright is, as a technical term, the right to copy a book (a work, etc.), and a right
which belongs to the author. The author determines for example whether she will
publish her book and whether she will allow the book to become the script for a film.
Copyright is a property right, which no one has, in principle the power to violate.
However, copyright was always subject to exceptions, such as fair use or private usc.
Fair use means that parts of a copyrighted work may be used, without permission from
the copyright owner, for reasons such as educational activities, literary criticism, news
reporting, etc. Fair use is a defense to infringement, akin to a privilege: It acknowledges
the elements of the tort, but affirmatively raises other important issues and policies.'®
Private use is a term found in European jurisdictions (such as France, for example,
ot Greece)}'; private use, as a defense to copyright infringement, means making a copy
of another's work, which is not commercial and serves private interests. This copy, for

private use, is a legitimate copy.?®

The question did rise, what is the exact legal ‘weight’ of the fair use/private use
exception (or defense, or privilege, or even a right in itself, to copy with impunity). In
France, an unfortunate user tried to make a copy of a DVD for his parents; he found
out that the DVD was protected by technological means and that copying was
impossible.?! Then, he sued for damages, arguing that he had a right to make a copy,
which was infringed. In the district court, he lost: The court held that private copying
is not a right and therefore, of insignificant to the consumers who complain about
technological protection. The Court of Appeals reversed: Private copying is not a
right, it is an exception, but still, it may not be totally ignored by the right holders:
The complete blocking of the possibility to make a copy of 2 DVD was not legal. The
case went to the Supreme Court, which declared (again) that there is no right to a
private copy of a DVD (because in this case, it undermines the normal market
exploitation of a title, which is expressly prohibited by the Berne Convention).

B Miller A and Davis M (1983}, Intellectual Property, Patents, Trademarks and Copyright, West Publishing Co.,
pp- 342-343.

Helberger N (2005), "Not So Silly after All-new Hope for Private Copying”, www.indicarc.org/tiki-prini
article.phplarticleld= 132 and Helberger N {2004}, “lt’s Not a Right Silly! The Private Copying Exception in
Practice”, ENDICARE Monitor, Vol. 1, o 5, October 29, 2004; www.indicare.org/tiki-read_article. php’articled =48.
For Greece, see Kallinikou D, Intellccaal Property and Neighboring Rights, 2005; Marinos M, [ntellectual Property,
2004, p. 222 (on private copying as a limitation to copyright).

¥ Private use also has its limits: for example, private copying may not come into conflict with the legitimate
interests of the rightholder (Berne Convention),
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A private copy is just an exception to copyright. As such, it could not support an action
for damages, in case where admittedly, the person claiming its force was prohibited

from taking advantage of this exception.??

Last Thoughts

Whether or not we agree with the resolution in the case of private use and copyright,*
what scems to be clear is the judicial ‘weight’ of an exception vs. a right; the position of
a claimant who was deprived of her right is quite different {feebler) than the position of
a claimant who was prohibited from the advantage of an exception, or a justification.
It is clear that their scope is very different. As mentioned above, jurisdictions have, in
the case of abortion, amended the legal nature of the relevant rules, moving from an
exception/justification of an otherwise criminal act (abortion) to the declaration of an
individual right to privacy encompassing abortion. If the effects of the two legal regimes
were the same, then there would really be no legislative reason for discussions, debates
and in the end, legislative amendments. But certainly, it is one thing when a jurisdiction
considers abortion a crime, permissible only under certain limited circumstances, and
quite another, when a jurisdiction declares abortion as covered by the constitutional
tight to privacy-and hence, a right in itself, regulated, but still, a right. It is submitted
that wrongful birth/life suits are available only in the jurisdictions, which have adopted
the latter stand on abortion.

Wrongful birth/life suits have been controversial since they were first brought to the
courts of any jurisdiction, They pose crucial questions about the way peqple think of
rights, of life, of privacy, of disability and in the end, of a decent sociery.”” To accept the
legality of these claims in a society, which through its legislative body, has signaled
abottion only as an exception, a justification of an otherwise criminal act, and therefore
has set the scene of its own values, equals, among others, to the negation of the democratic
process and the perversion of the rules to pursue legislatively unaccepted ends.
The resolution is the same in the physician-assisted suicide cases, in which a jurisdiction
could tolerate an action for damages, only where access to physician-assisted suicide
consists an individual right and not in the states where only justifications favoring

hysicians ‘legalize’ an act otherwise called homicide-or murder.
phy g
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The French legal text which had to be interpreted, so that the existence or not of a ‘right” to a private copy could
be determined read as follows: *..once a work has been made available publicly, the author may nor prehibit...
copies or reproductions strictly reserved for the privare use of the copier and not destined for a collective
usage...”, Art. L 122-5 of the French Intellectual Praperty Code. The courts had, therefore, to interpret what
“the author may not prohibit” meant, “..In France, consumers have a “right” two make a copy of a copyrighted
wark for private usage. The word ‘right’ is in quotation marks on purpose, because the existence and extent of this
‘right’ is fiercely debared...”, Maxwell W, Paris Appeals Court Rules DVD) Anti-Copy Measurcs lllegal, Comments:
(2003} EntLR, p. 230.
% The relevant analysis is beyond the scope of this paper; perhaps the proper tesolution is that fair use/privare use are
not {or should not be) truly exceprions/justifications, hut represent the exercise of a right to use another’s work.
® Bottis M (2004), “Wrongful Birch and Wrongful Life Actions”, ETHL 11, pp. 53-59.
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